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SUBJECT:  Conflicts of Interest

1. Purpose.  To provide information on conflicts of interest and appearances of conflicts.

2.  Facts.  


a.  Conflict of Interests.  Under Federal criminal law (18 U.S.C. § 208), Army officers or employees (and enlisted soldiers by regulation) may not participate in official matters that affect their outside financial interests, such as:



(1)  A company in which the employee or his or her spouse or minor children own stock;



(2)  Spousal employment, if the spouse is employed in a position which may be affected by an official Federal acted upon by the Federal employee;



(3) An organization which the Army employee serves as officer, director or employee in an outside or personal capacity;



(4)  A company or organization with which the employee is seeking employment;



(4)  The financial interests of a partner.



(5)  KEY CONCEPT:  The prohibition only applies to participation in official matters which have a "direct and predictable effect" on the outside interest.


b.  Appearances of Conflicts.  By punitive regulation, employees may not participate in official matters when someone with knowledge of the relevant facts would reasonably question their impartiality.  An employee could have an appearance of a conflict of interest when:



(1)  The official matter is likely to affect the financial interests of a member of the employee's household, e.g., grandparent, parents-in-law, or "significant other".



(2)  Someone with whom the employee has a "covered relationship" is a party to the official matter, or represents a party to that matter.  Examples of "covered relationships" are:




(a)  A person with whom the employee has some sort of business or financial relationship, e.g., a supervisor should not participate in rating or other employment 

decisions affecting an employee who rents his condominium;




(b)  A relative with whom the employee has a close personal relationship;




(c)  A prospective or current employer of the employee's spouse, parent or dependent child (the situation here with respect to the Army employee's spouse or dependent child must be carefully examined to ensure that there is not an actual conflict);




(d)  Any organization in which the employee served as an officer, director, or employee within the last year;




(e)  An organization in which the employee is an "active participant." 


c.  Resolutions of Actual Conflicts or Appearances.  In either case, an actual or apparent conflict, the employee is disqualified and from acting on official matters.  How is this resolved?



(1)  With supervisor's concurrence, execute a disqualification statement and adjust duties as required.



(2)  Divest the financial interest, e.g., sell the stock, sever negotiations concerning future employment, quit the job or dissolve the partnership.  



(3)  Supervisory hiring authority may waive actual conflicts, but only in limited circumstances and in coordination with the Office of Government Ethics.



(4)  Immediate supervisor may waive an appearance of conflict, after coordination with Ethics Counselor.



(5)  If none of these options resolve the conflict, the employee's employment may be terminated. 
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SUBJECT:  Ethics Regulations Which Affect Special Government Employees (SGEs)

1.  Purpose:  To provide information on who these individuals are and how  the Joint Ethics Regulation (JER) and other ethics rules and statutes impact their special circumstances.

2.  SGEs are a distinct group of Federal executive and legislative branch employees who are retained, designated, appointed or employed to perform, with or without compensation, for a period not to exceed 130 days in any 12 consecutive month period.  These people are appointed for the purposes of obtaining advise in their specialized areas of expertise.  They include, but are not limited to, doctors, engineers and teachers.  Restrictions imposed upon their private activities are less extensive than those applied to regular Federal employees.  However, their limited time and appointment authority does not make them less subject to improper influence and potential conflicts of interest (COI).  Therefore, a thorough COI analysis by an authorized ethics official on an annual basis and immediately prior to SGEs assuming their appointed duties is essential to protect these individuals from possible criminal penalties and the Government from allegations of conducting tainted proceedings.  Although there are mechanisms in place to discover a  potential COI, SGEs must be informed that it is primarily their responsibility to be alert to any potential COI between their Government duties and conflicting personal interests.  This is one reason why the SF 450 filed by the SGE must be both accurate and timely.  

3.  The following  COI laws and regulations must be kept in mind when reviewing annual confidential disclosure forms (SF450):  


a.  10 U.S.C. § 201.  SGEs are not allowed to receive a bribe or any compensation from any source other than the Government to perform their designated duty.  SGEs must also adhere to the gift restrictions regarding prohibited sources and subordinates contained in 5 CFR 2635.201 and 301.


b.  10 U.S.C. § 205.  SGEs may not represent anyone (except themselves and close family members) in any matter in a United States forum or in any claim against the Unites States for that period of time they are performing Federal duties.


d.  10 U.S.C. § 207. SGEs are prohibited for life from representing a non-Federal entity in the same particular matter in which the SGE participated as an Government employee.


e.  10 U.S.C. § 208.  This law imposes criminal penalties on SGEs who participate directly in a particular Government matter in which they have a conflicting financial interest.  5 CFR § 2635.502 defines those “persons” related to a SGE whose interests are imputed to the SGE for COI purposes.  Section  208 seeks to ensure that when an SGE participates in a Government matter, the SGE is acting without a disqualifying personal interest.  Although a waiver is available, in coordination with OGE, an ethics official who determines that a reasonable person with knowledge of the relevant facts would be likely to question the SGEs impartiality in the matter, should consider disqualification as the appropriate course of action (no participation in the particular matter).     

f. 18 U.S.C. § 793, 794 and 1905.  SGEs have a continuing obligation to the Government not to disclose or misuse any other information acquired as part of their official duties and which is not generally available to the public.  These sections protect and prohibit the use or disclosure of trade secrets, confidential business information and classified information.   


g.  5 CFR 2635.807.  While serving in a Government capacity, SGEs generally may not receive compensation regarding any matter to which the SGE is presently assigned or to which the SGE had been assigned during the previous one-year period.  Section 807 does not preclude an SGE from receiving compensation for teaching, speaking or writing on a subject within the SGEs discipline or inherent area of expertise based on educational background or experience.

h. Hatch Act.  This law prohibits SGEs from participating in matters related to partisan political campaigns or management on the days in which an SGE is performing Government duties.
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SUBJECT:  Common Errors in Preparation of Confidential Financial Disclosure Reports (OGE Form 450)

1.  Purpose.  To identify common errors in OGE Form 450 reports.

2.  Facts.

       a.  Failure to list the specific name of each mutual fund, as opposed to just listing the name of the fund family.  For example, "Fidelity" does not sufficiently identify an asset, but "Fidelity Magellan" does.  

   
b.  Failure to list underlying assets of an investment or broker's account.  All stocks and other investments independently traded in a broker's account must be reported, even if the broker is making the trades for you.  A statement from the broker may be attached as long as it provides all the information required on the OGE Form 450.

      c.  Failure to identify the name, location, and nature of business of all nonpublic partnerships, closely held corporations, and similar private business ventures.  

       d.  Failure to report the assets of a partnership which is not an "excepted investment fund."  Partnerships can be reported without describing the underlying assets only when the interest is a limited partnership, which is publicly available, and purchased from a broker.

   
e.  Failure to list the underlying assets in an IRA account or 401(k) plan in which the filer has control over selecting from among various investment options.

   
f.  Using abbreviations and acronyms that do not fully identify the financial interest.         

   
g.  Failure to check the "None" blocks when there are no entries.  A reviewer cannot assume the failure was an oversight. 

   
h.  Reporting assets and liabilities that need not be reported.  For example, bank deposits, money market accounts, U.S. Government securities, personal auto loans and mortgages on the filer’s personal residence do not have to be reported on the OGE Form 450. 

   
i.  Failure to report the general nature of the filer’s or the filer’s spouse’s employment outside the U.S. Government.

      j.  Failure to identify annuities as fixed or variable.  For variable annuities, in which the filer may choose among various investment options, the filer must report the specific investment 

portfolios, mutual funds, or other investments held in the account.

   
k.  Failure to report the location (city and state) where rental property is located.

   
l.  Failure to report the name and location (city and state) of creditors.

   

m.  Failure to report the correct type of income for income-producing assets.  Filers often list IRA, retirement fund, annuity, insurance, etc. as types of income.  These are types of assets or accounts.  Types of income include dividends, interest, capital gains, rent, salary, fees, etc. 

TAKE NOTICE!  Mutual fund and other account numbers, as well as Social Security numbers, should not be disclosed.  Even though the report is confidential, Government officials who review the form do not have a need to know this information. 
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