DEPARTMENT OF THE NAVY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON NAVY YARD
1322 PATTERSON AVENUE SE SUITE 3000 IN REPLY REFER TO
WASHINGTON DC 20374-5066

JAGINST 5800.7E CH-2
Ser 13/3JM13105.08

1 ¢ SEP 2008
JAG INSTRUCTION 5800.,7E CHANGE TRANSMITTAL 2
From: Judge Advocate General
Subj: MANUAL OF THE JUDGE ADVOCATE GENERAL
Ref: (a) JAGINST 521%.1F, Publication of the Manual of the

Judge Advocate General (JAGMAN)

Encl: (1) Summary of Changes
(2) Revised Chapter II

1. Purpose. To transmit Change 2 to the Manual of the Judge
Advocate Ceneral (JAGMAN) in accordance with reference (a).

2. Information. Enclosure (1) contains a summary of the
pertinent JAGMAN changes.

3. Action. Insert new pages contained within enclosure (2)
and remove superseded pages.

4. Availability. The JAGMAN is part of the Department of the
Navy {(DON) directives system and is available on the DON
directives website at http://doni.daps.dla.mil. The JAGMAN may
also be accessed and downlocaded from Navy Knowledge Online
(https://wwwa.nko.navy.mil) at the Judge Advocate General’s
Corps community portal, and on the official Judge Advocate
General’s Corps website at http://www.jag.navy.mil.

Distribution:
Electronic only




JAGINST 5800.7E CHANGE TRANSMITTAL 2
SUMMARY OF JAG MANUAL CHANGES

1. The entire chapter has been reorganized to incorporate
general provisions applicable to all types of administrative
investigations under Part C and specific provisions for the
three types of investigations under Part D.

2. Administrative changes, including updating references,
contact information, routing information, and office titles,
are made throughout the chapter.

3. Section 0201c(8). Adds quality assurance reviews regquired
by BUMEDINST 6010.13 (series).

4. Section 0201d. Includes liaison with the Naval Safety
Center for safety investigationsg; adds new language to liaison
with the Naval Safety Center or Naval Criminal Investigative
Service regarding pending investigations.

5. Section 0202a. Adds cognizant judge advocates and the
local Region Legal Service Office Command Services Department
as additional sources for assistance.

6. Section 0204c{(l). Adds discussion regarding “dual-purpose”
investigations.

7. Section 0206c. Adds new language regarding witnesses, judge
advocate assistance, time limitation to conduct the
investigation, and designation of parties in courts of inquiry;
adds reference to the Health Insurance Portability and
Accountability Act (HIPAA).

8. Section 0207b(3). Adds video or audio recordings and
photographs to the list of examples of documentary evidence.

9. Section 0207b(4). Adds video recordings.
10. Section 0207¢(2). Adds consultation with law enforcement

personnel for witnesses in custody. Adds further coordination
with judge advocate if defense counsel has been retained.

11. Section 0207e. Former section 0215 (Privacy Act) re-
designated as 0207e¢ and is now titled “Personally Identifiable
Information and the Privacy Act.” Appendix A-2-a contains
definition of PII.




12. Section 0209%e. New subsection providing additional
guidance for command investigation reports.

13. BSection 020%h. Adds reference to the Health Insurance
Portability and Accountability Act (HIPAA).

14, Section 0210a. Adds discussion regarding “dual-purpose”
investigations.

15. 8Section 02104{1) and 0210e({2}. Clérifies that audioc or
video recorded statements from witnesses will not be obtained
for litigation-report investigations.

16. Section 0210e. New subsection providing additional
guidance regarding litigation-report investigations.

17. Section 0213a. Adds new language to include benefits in
addition to the Survivor Benefit Plan (SBP) such as Dependency
and Indemnity Compensation (DIC) and Dependents’ Educational
Assistance.

18. Section 0213c. New subsection regarding survivor
benefits.

19. Section 0214. Discussion regarding the standard of proof
for Line of Duty(LOD) /Misconduct determinations is now
contained in Part E.

20. Section 0219b. Reviges section to add to the presumption
of impairment the blood or breath alcochol content limit under
the law of the State in which the conduct occurred.

21. Section 0222b. Adds new language that preliminary ingquiry
reports are not normally included within the health or dental
record.

22. Section 0222c¢. Adds reference to sample LOD health or
dental record entries which is now included in line of duty
checklist at A-2-k.

23. Section 0222d(1) (a). Adds abuse of prescription drugs.
24. Section 0222d(1) (k). Adds the blood or breath alcohol

content limit under the law of the State in which the conduct
occurred.



25. Section 0223a(2). Adds new language to clarify “member’s
representative” for purposes of routing adverse LOD/misconduct
determination findings for members deemed to be mentally
incompetent to understand the nature of the action.

26. Section 0223a(3). Adds timelines for taking action on and
routing of LOD/misconduct reports to the General Court-Martial
Convening Authority.

27. Section 223¢(3). Clarifies forfeiture of pay provision
for members who are absent from duty due to injury or disease
caused by intemperate use of alcohol, illegal or prescription
drugs.

28. Former section 0232 (checklist for LOD/misconduct
determinations) is deleted and is now contained in the appendix
(Appendix A-2-k). Former section 0252d required facts and
opinions for investigations involving reservist personnel is
deleted and is now contained in the LOD/misconduct checklist at
Appendix A-2-k.

29. Sections 0225b and 0225c. Incorporates new Department of
Defense (DoD) policy requiring notification to the Military
Service Casualty Headquarters office and family members of any
investigation into the cause or circumstances surrounding the
death of a military member or DoD civilian employee who becomes
a fatality while accompanying military personnel in the field
or as a result of military-related actions.

30. Section 0226. Clarifies that LOD determination is
independent of any investigation or internal report
requirement; adds new language within introductory paragraph
not to conduct litigation-report investigations in death cases
and to consult with the Office of the Judge Advocate General
(Code 15) for matters involving fatalities of civilians where
potential claims are likely.

31. Section 0226c. Clarifies that limited investigations
and/or internal reports are considered investigations for
records retention purposes.

32. Former Part G (Investigations of Specific Types of
Incidents) is deleted and is now contained as part of the
appendix. :

33. Appendix A-2-a. Updates definition of Class A Mishaps
consistent with OPNAVINST 3750 (series).




34. Appendix A-2-a. Updates definition of Personally
Identifiable Information (PII), consistent with DoD Directive
5400.11.

35. Appendix A-2-n. Revises and updates checklist for
Aviation Mishaps; revises paragraph b(6) regarding submission of
requests for the preservation of aircraft wreckage to be
forwarded to the controlling command or individual (e.g., Naval
Safety Center, squadron, mishap investigation board senior
member) consistent with OPNAVINST 3750.6 (series).

36. Appendix A-2-o. Revises and updates checklist for
Accidents Aboard Ships or Submarines.

37. Appendix A-2-g. Adds reporting requirements for ship
collisions in accordance with OPNAVINST 5102.1 (series).

38. Appendix A-2-r. Adds reporting requirements for
accidental flooding of a ship in accordance with OPNAVINST
5102.1 (series). '

39. Appendix A-2-g. Adds reporting requirements of fires
occurring afloat (except small trash fires in which no
personnel are injured and the material property damage is
limited to trash) in accordance with OPNAVINST 5102.1 (series).

40. Appendix A-2-t. Adds reporting requirements'of explosions
in accordance with OPNAVINST 5102.1 (series).
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CHAPTER II

ADMINISTRATIVE INVESTIGATIONS

PART A -- OVERVIEW

0201 SCOPE

a. General. This chapter sets forth principles governing the convening,
conduct, review, and storage of administrative investigations conducted in or
by the Department of the Navy (DON) under the authority of this Manual. The
term “commander” generally refers to both commanding cfficers and officers in
charge, but in the case of a major incident, see section 0203. The commander
who directs an investigation, other than a preliminary inquiry, is referred to
as the convening authority (Ca).

b. Relation to UCMJ investigations. If the only basis for an
investigation is disciplinary action, a preliminary inquiry under Rule for
Courts-Martial (R.C.M.) 303, Manual for Courts-Martial (MCM), or a pretrial
investigation under R.C.M. 405, MCM, and Article 32, UCMJ, should be conducted
without a separate investigation under this Manual.

@¢. Relation to other investigationg. In addition to the investigations
governed by this Manual, investigations may be required by other regulations.
These investigations have different purposes and both may be appropriate.
Examples of investigations required by other regulations:

_ (1) situation reports prescribed by Articles 0831 and 0851, U.S. Navy
Regulations (1990), OPNAVINST 3100.6 (series), or other situation reports
prescribed by bureau manuals or departmental regulations;

(2) investigations conducted by an inspector general under SECNAVINST
5430.57 (series);

(3) investigations of aviation mishaps under OPNAVINST 3750.6
(series) ;

(4) reports concerning security viclations prescribed by SECNAV M-
5510.36;

(58) safety and mishap investigation reports reguired by OPNAVINST
5102.1 (series)} or by MCO P5102.1 (series);

{6) investigations conducted by the Naval Criminal Investigative
Service (NCIS} under SECNAVINST 5430.107 (series);:

(7} investigations of allegations against senior DON officials
conducted pursuant to SECNAVINST 5800.12 (series); and

{8) quality assurance reviews required by BUMEDINST 6010.13 (series}.



d. Coordination with other investigations. To avoid potential
conflicts among investigations, commanders must remain cognizant of the
progress made by other investigative bodies. Before conducting a .
preliminary inguiry or convening an investigation under this chapter, the
commander shall liaison with the Naval Criminal Investigative Service (NCIS)
or the Naval Safety Center (NSC), as appropriate, regarding any pending law
enforcement (military, federal, or state} or safety investigation.

(1) If a law enforcement investigation is pending, the commander
should determine whether the law enforcement investigation will serve to
appropriately document the matter without further investigation under this
chapter. If the commander determines that a preliminary inguiry or
investigation needs to be conducted in addition to the law enforcement
investigation, the commander shall coordinate any preliminary inquiry or
investigation with the cognizant law enforcement agency through NCIS. If
NCIS declines, direct liaison may be made.

{2) If a safety investigation is pending, the commander shall ensure
that any preliminary inguiry or investigation convened dces not interfere
with the safety investigation. If, in the course of conducting an
investigation under this chapter, misconduct by naval personnel is
discovered, the commander shall immediately notify the senior member of any
on-going safety investigation.

(3) Refer to the Region Commander, his designee, or, in the case of
the Marine Corps, to the general court-martial convening authority (GCMCA),
via the chain-of-command, any conflicts between the law enforcement agency
or NSC and the commander that cannot be resolved locally.

0202 ASSISTANCE

a. Commanders are encouraged to seek guidance from the cognizant judge
advocate (see Appendix A-2-a for definition) or, if that judge advocate is not
immediately available, the Command Services Department of the local Region
Legal Service Office (RLSO) prior to convening an investigation. In additiom,
guidance for all types of investigations, except litigation-reports, may be
obtained from the 0ffice of the Judge Advocate General (OJAG), Administrative
Law Division (Code 13) at DSN 224-7415 or 703-614-7415, or the Research and
Civil Law Division (Code JAR), Headquarters, Marine Corps (HQMC) at 703-614-
2510 or DSN 224-2510. Guidance on interpretation and application of policy for
litigation-reports may be obtained from OJAG, Claims and Tort Litigation
Division (Code 15} at DSN 325-4600 or 202-685-4600, or, in the case of
Admiralty investigations, from OJAG, Admiralty and Maritime Law Division (Code
11} at DSN 325-5040 or 202-685-5040.

b. In order to help the investigating officer and the CA prepare an
accurate and complete report, the Appendix to this chapter includes guidance
on specific types of incidents.




PART B -- PRELIMINARY CONSIDERATIONS

0203 PRELIMINARY INQUIRY

a. Purpose. A preliminary ingquiry serves as an analytical tool to help a
commander determine whether an investigation is warranted and, if so, how it
should be conducted. A preliminary inquiry is not intended to develop
extensive findings of fact. Commanders should consult with a judge advocate
when determining whether additional investigation is necessary.

b. Resgpongibility

(1) Generally, a commander is responsible for initiating preliminary
inquiries into incidents occurring within, or involving personnel of, the
command. The reporting command of a member who is injured or dies during
permanent -change-of-station transfer shall ensure that appropriate inguiries
are conducted.

(2) In the event of a major incident, however, the GCMCA over the
command involved, if a flag or general officer, or the first flag or general
officer in the chain-of-command, or any superior flag or general officer in
the chain-of-command, will immediately take cognizance over the case as the
“oommander.” See subsection f£(2) below.

¢. Method. A commander may conduct a preliminary inguiry personally or
through designees. While the preliminary inquiry may be accomplished in any
manner considered sufficient by the commander, normally it will be directed in
writing by an appointing order and the outcome documented in writing (see
Appendix A-2-c). Evidence gathered during a preliminary inquiry shall be
preserved and submitted to the investigating officer in the event the
commander later initiates an investigation.

d. Preliminary inqguiries into incidents involving potential claims or

- litigation. An incident may occur in which there is a potential for c¢laims or
litigation against the DON or U.8 for damage to personal property, personal
injury or death, or for claims on behalf of the DON as an affirmative c¢laim
for damage to DON property. Although in most cases, a litlgation-report
investigation will be required, absent a preliminary inguiry, the commander
will not know whether the matter is more appropriately the subject of a
command investigation, litigation-report investigation, or court or board of
inquiry. In such situations, a preliminary inguiry under the direction and
supervision of a judge advocate should be conducted, using an appeinting order
and including language as described in section 0210, paragraph (¢).

e. Time limitations. Generally, the preliminary ingquiry should be
completed within three calendar days of the commander learning of the incident
in question. The commander may grant extensions as necessary on a case-by-
case basis and with the limited nature of the preliminary inquiry in mind. A
preliminary inquiry into a major incident will usually take longer {(see
subsection £ below) .




f. Major incidents

(1) Investigation of major incidente (see Appendix A-2-a for
definition) is sometimes complicated by premature appointment of a court of
inquiry. Failure to first ascertain the sequence of incident events and
identify essential witnesses can unnecessarily prolong and complicate
subsequent proceedings.

{2) A commander will normally find it valuable to immediately appoint
an officer to conduct a preliminary inguiry. 8Such officer should promptly
begin to locate and preserve evidence and identify and interview witnesses. A
commander may direct such officer to submit oral reports, which would permit
the commander to make a timely decision as to how to proceed with the
investigation.

0204 COMMAND OPTIONS

a., General. A preliminary inguiry is concluded when the commander who
initiated the inquiry has sufficient information to exercise one of the
options listed below. Although the natural instinct of a commander is to seek
out and document facts quickly, doing so without judge advocate involvement
wmay not only be counterproductive but may actually work against the interests
of the commander, the command, and DON. Subject to the factors set forth
below, determining which option to exercise is, in the first instance, a
matter of command discretion. Superiors in the chain-of-command may, however,
direct a commander to reconsider or to take a different course.

b. Options

(1) take no further action (see subsection 4 below);

{2) make appropriate medical or dental record Line of Duty (LOD)
determination (see section 0222} ;

(3) conduct a command investigation (see section 0209});

(4) convene a litigation-report investigation to be conducted under
the direction and supervision of a judge advocate (see section 0210). The
merits of the claim are irrelevant in determining whether to initiate a
litigation-report; or

{5) in cases involving a major incident, convene a court or board of
inquiry. If not authorized to do so, then the commander may request, via the
chain-of-command, an officer with such authority to convene the court or board
(see section 0211).

¢. Factors to consider

{1) Purpose of the invegtigation. Generally, the primary manner in
which the investigation will be used will determine which option should be
exercised. If, for example, an investigation will be used primarily to defend
against a civil lawsuit or to pursue an affirmative claim against a third
party for damage to government property, then a litigation-report
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investigation or an Admiralty Letter Report should be conducted to ensure that
the DON’s legal interests are protected (see Chapter XII of this Manual for
digcussion on- admiralty investigations). However, the fact that a potential
claim exists is not the only consideration in determining the nature of the
investigation. When the incident being investigated involves large scale
property damage, loss of life, or raises issues concerning the management of
Naval activities, there may be sound policy reasons, such as openness and
transparency of process or results, that warrant the convening of a command
investigation or court or board of inguiry. In such cases, a separate
litigation-report investigation need not be convened, but a “dual-purpose”
investigation may be convened that includes the information necessary for
claims adjudication (see Appendix A-2-1}. The type of investigation
convened must take into account that a command investigation or court of
inquiry, once begun, may not be protected from subsequent release to the
public and use in litigation. If a “dual-purpose” investigation is
contemplated, the commander or the cognizant judge advocate should consult
with Code 15 before making a decision on the type of investigation to be
conducted.

{2) Powers of the investigation. In choosing an option, a commander
should consider the power that an investigative bedy will reguire. For
example, if a hearing is required to either resolve significant issues of fact
or the commander believes that the individual whose conduct or performance of
duty is called into question and their interest should be protected by being
designated a party, a court or board of inquiry should be convened. If
subpoena powef will be required, a court of inguiry is the only option.

(3) Resource and time concerns

(a) Generally, the more formal the investigation, the more
resources and time required. Nonetheless, conducting a command investigation
when a court or board of inquiry is warranted is not advisable, since the less
formal format will often fail to adequately address the issues.

{b) Under circumstances where a court-martial might arise from the
incident, a court of inquiry may prove to be efficient because it may be a

valid substitute for the Article 32, UCMJ, investigation.

d. Commander’s action

(1) No further action. Not every incident or event warrants an-
investigation. A commander who concludes that further investigation would
serve no useful purpose may decide not to conduct one, unless superior
authority directs otherwise or unless an investigation is required under this
Chapter. This option is appropriate if there are no potential c¢laims for or
against the U.S$. or the DON, and the preliminary inquiry reveals that the
event is likely to be of little interest to anyone outside the immediate
command or that the event will be adequately investigated under some other
procedure (e.g., a mishap investigation or NCIS investigation; see section
0201). 1In such cases, a commander should nonetheless endorse the preliminary
ingquiry as an internal “memorandum for the record” or "“To: File.” See
Appendix A-2-c¢ for a sample format.




{2) Reporting the decigion. Ordinarily, when a commander determines
which of the options discussed in subsection b above will be exercised, a
report of that decision will be made to his immediate superior in command.
Superior commanders may wmodify this reporting requirement by limiting the
categories of incidents that should or should not be reported. However, if a
commander concludes that an incident initially considered major does not fit
within the definition of that term, see Appendix A-2-a, or concludes that a
court of inguiry is not warranted, the commander shall, prior to convening
another type of investigation, report such conclusion and the reasons
therefore to the next superior officer in the chain-of-command.

e. Review. A superior in the chain-of-command may direct a subordinate
to reconsider a decision or to exercise a specific option under subsection b.

PART C — ADMINISTRATIVE INVESTIGATIONS

0205 COMMAND RESPONSIBILITIES

a. Generally, a commander is responsible for initiating investigations
into incidents occurring within, or involving personnel of, the command.

b. If a commander believes that the investigation of an incident is
impractical or inappropriate for the command to investigate, another command
may be requested to conduct the investigation. When circumstances such as
pending deployments, geographical separation, or military exigencies prevent
the command from conducting or completing a thorough investigation, requests
for agsistance may be directed to superiors in the chain-of-command. Requests
should contain all available information, such as time, place, and natuxe of
the incident; full names, grades, and leave status of members; names and
addresses of all known witnesses; and copies of all relevant statements,
written evidence, or reports.

¢. Whenever more than one command is involved in an incident requiring
investigation, a single investigation should be conducted. Such an
investigation may be convened by the commander of any of the activities
concerned, and all the activities shall cooperate in the investigation. If
difficulty arises in determining the appropriate CA, then the matter shall be
referred to the Region Commander or common superior. If the conduct or
performance of duty of one of the officers in command may be subject to
inguiry, then the Region Commander or common superior shall convene the
investigation.

d. Whenever an incident or event involves only members of the other
Military Departments, the nearest command of the member's parent gervice shall
be notified and requested to contact the cognizant authority. If requested to
do so by the other Military Department, then an investigation shall he
convened and the report forwarded per the direction of the parent service. No
further action need be taken within DON.



e. Incidents involving Marine Corps personnel

(1) When an investigation of a training or operational incident
causing seriocus injury or death (other than a major incident or aviation
accident) is required, the senior commander in the chain-of-command of the
organization involved will consider convening the investigation and appointing
the investigating officer at that level. No member of the organization
suffering the incident, nor any member of the staff of a range or other
training facility involved in the incident, shall be appointed to conduct the
investigation without the concurrence of the next senior commander.

(2) If Marine Corps personnel are involved in a non-major incident
requiring an investigation while in an area geographically removed from the
parent command, the commanding officer shall request investigative assistance
from a GCMCA Marine commander in the immediate area where the incident
occurred or, in the absence of such an officer, from the Commanding General,
Marine Forces Reserve.

f. Incidents involving Reservists. The Region Commander or designated
subordinate commander in whose geographic area of responsibility the incident
occurred has the responsibility to ensure that investigations are conducted
into incidents involving Naval reservists. The Commanding General, 4th Marine
Division, the Commanding General, 4" Marine Logistics. Group, and the
Commanding General, 4th Marine Aircraft Wing, are responsible for ensuring
that investigations are conducted into incidents involving reservists within
their commands.

g. <Costs. The costs of travel, per diem, consulting fees, or other
related expenses of conducting or participating in an administrative
investigation conducted under the authority of this Manual will be charged to
the operation and maintenance budget of the CA (see Chapter I of this Manual
regarding fees of civilian witnesses).

0206 CONVENING ORDERS

a. Q@General. When circumstances warrant, a CA may utilize a verbal order
or naval message to initially direct an investigating officer to initiate an
investigation. In such circumstances, the CA must memorialize the convening
order in writing. Written convening orders issued from the CA to the
investigating officer must be signed and appended to the investigative report.
See Appendices A-2-4 and A-2-f for sample convening orders.

b. Designation. Convening orders must designate the investigating
officer({s) or members of the board of inquiry or court of inquiry, as
applicable.

{1} Member and investigating officer gualifications. Personnel
detailed to conduct an investigation shall be individuals who, in the opinion
of the CA, are best qualified by reason of their age, education, training,
experience, length of service, and temperament. Most command or litigation-
report investigations will be conducted by a commissioned officer, but a
warrant officer, senior enlisted person, or civilian employee may also be used
when the CA considers it appropriate. If necessary, more than one
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Investigating Officer may be appointed. Whenever practical, an investigating
officer should be senior in rank to any individual whose conduct is subject to
inquiry. See Appendix A-2-n for statutory membership qualifications in
conducting Class A aviation mishap JAGMAN investigations.

(2) Agsistance and technical support. A CA may appoint any
assistance deemed necessary, including reporters, interpreters, experts, and
other assistance. See section 0211 regarding appointment of advisors to
boards and courts of inquiry.

¢. Elements of a convening order. A convening order:

{1) should recite the specific purposes of the investigation and
contain explicit instructions about its scope;

{2} should require findings of fact that fully explain all the
circumstances surrounding the event, i.e., who, what, where, when, how, why;

{3} should identify potential witnesses and sources of information,
and otherwise provide such direction as the CA determines necessary Or proper,
including specifying the format in which the report will be submitted.
Normally, a letter report supported by enclosures will be specified.

(4) may assign certain issues, witnesses, or specific matters to
individual members of the investigation if more than one investigating
officer is appointed, and hold later meetings to review the information
collected for completeness;

{5) may, unless a litigation-report investigation is being convened,
require opinions and recommendations:

{6) should direct the investigating cfficer to seek the assistance of
a judge advocate;

{7} shall contain directions for complying with the Privacy Act, the
Health Insurance Portability and Accountability Act (HIPAA), Article 31,
UCMJ, section 0201 (coordinating with law enforcement authorities), and
section 0212 (concerning statements about origin of disease or injury), as
necessary;

(8) shall direct, in applicable cases, per section 0201,
investigators to coordinate the JAGMAN investigation with NCIS/Security
- personnel who may be conducting criminal investigations, requiring the report
of any conflict to the CA for resolution;

(9) shall specify when the investigative report is due, normally
within 30 calendar days; and

{10) may not designate parties unless the investigation being
convened is a Court of Inguiry.



d. Amendments

(1) A CA may amend a convening order at any time to change
membership, limit or increase the scope of the inquiry, or provide addltlonal
instructions. During the investigation, if it appears to the fact-finders,
or to the supervising judge advocate in the case of a litigation-report
investigation, that the CA might consider it advisable to enlarge, restrict,
or modify the scope of the inguiry or to change in any material respect an
instruction provided in the convening order, a report shall be made to the
CA. The CA may take any action on this report deemed appropriate.

{(2) As necessary, the CA may grant extensions of a reasocnable amount
of time as the CA deems appropriate. Requests and authorizations for
extensions need not be in writing but must be memorialized in the preliminary
statement and/or endorsement, as applicable.

0207 STANDARDS OF PROOFVAND EVIDENCE

a. Standards of proof

(1) General. An administrative investigation need not be conducted in
accordance with the formal rules of evidence applicable to courts-martial. It
should use the most effective methods for collecting, analyzing, and recording
all relevant information and should include in its investigative report any
relevant matter that a reasonable person would consider to be believable or
authentic.

{2) Preponderance of evidence. Except for facts of which a court may
take judicial notice (see M.R.E. 201 and 20la, MCM} an administrative
investigation shall arrive at findings of fact only if supported by a
preponderance of the evidence, i.e., more likely than not. For line of duty
determinations, see Part E.

(3) Inferences. &An investigation may not speculate on the causes of
an incident. Reasonable inferences drawn from evidentiary enclosures or
personal observations, however, are permissible. For example, an
investigation may determine, through competent evidence, the likely chain of
events relative to the subject of investigation. However, it is generally
improper to theorize about the thought processes of an individual that
resulted in certain courses of conduct.

b. Evidence

{1} Safekeeping. To the extent consistent with mission requirements,
the investigating officer and the CA will ensure that all evidence is properly
preserved and safeguarded until the investigation is complete and all relevant
actions have been taken.

{a) Failure to properly safeguard and account for evidence may
result in its inadmissibility in subsequent legal proceedings and therefore
prejudice the interests of the Government.



(b) Original items with evidentiary value must be retained or
adequate steps taken to ensure their safe storage. Operational commands are
encouraged to make satisfactory storage arrangements with supporting elements
ashore in this regard. The CA's forwarding endorsement must indicate where
the evidence is maintained, what arrangements have been made for its
safekeeping, and report the name and telephone number of the responsible
official. In addition, chain-of-custody documents must be preserved together
with the evidence to which they relate. Consult a judge advocate for
assistance. See QPNAVINST 5580.1 (series) for further information; OPNAV Form
5527/11 is the "Evidence/Property Custody Receipt" form and includes space for
chain-of-custody documentation.

{2} Physical Evidence

(a) Whenever the condition, location, or other characteristic of
an item of tangible evidence has probative value, include the item or a
photograph, description, chart, map, or suitable reproduction in the
investigative report. If an investigator or board member observes an item and
gains relevant sense impressions {e.g., noise, texture, smells, or any other
impression not adequately portrayed by a photograph, chart, map, or other
representation), the impressicns should be recorded and included as an
enclosure to the report.

(b} Perishable or unstable items of evidence, such as tire tracks,
should be promptly photographed or otherwise preserved, preferably by trained
personnel. Evidence should not be handled by untrained personnel, unless
absolutely necessary to preserve its integrity.

(3) Documentary evidence. Examples of documentary evidence include
records, logs, documents, letters, diaries, video or audio recordings,
reports, photographs and statements. Documents should indicate their source
and specify any special restrictions on their disclosure to third parties.
Originals or authenticated copies should be obtained when possible.

Completion and forwarding of investigations will not be delayed to await final
reports, originals, or similar documents unless their inclusion is absolutely
egssential to the completion of the investigative report. Instead, the
investigating offlcer should note the unavallablllty of such items in the
report.

{4} Photographs or Videos

(a) When photographs or video recordings are included as part of
the investigation, the following information should be included on the reverse
side of the photograph, or label of the video recording: the hour and date
they were taken; a brief description of the location or area photographed or
recorded; the full name and rank or rate of the photographer or videographer;
and full names and addresses of persons present when the photographs or video
were taken.

{b} In addition, the investigation report should provide details
surrounding the taking of the photographs or video (e.g., type of camera,
distance from object, etc.).




{c) Discretion should be exercised in enclosing graphic
photographs or video recordings. When including such materials, place them in
a separate envelope marked: "CAUTION, CONTAINS GRAPHIC MATERIAL. VIEWER
DISCRETICN ADVISED."

c. Witnesses and warnings

(1) Witnesses not suspected of migconduct or improper performance of
duty. Ordinarily, witnesses should provide statements in informal interviews.
Military witnesses may be required, however, to swear or affirm that their
statement is truthful or to provide recorded testimony under oath. Probing
questions as to "who," "what," "where," "when," "how," and "why" should be
pursued., The investigator may assist a witness prepare his or her statement
to avoid irrelevant material or omission of important facts. When an
investigator takes an oral statement, it should be reduced to writing and
signed by the witness or certified by the investigator to be an accurate
summary or verbatim transcript. Care should be taken to ensure that any
statement is phrased in the actual language of the witness.

(2) Witnesses suspected of misconduct, or improper performance of
duty. Ordinarily, an investigation should collect relevant information from
all other sources before interviewing persons suspected of an offense,
misconduct, or improper performance of duty. BAlso, prior liaison with the
appropriate judge advocate is advised to ensure investigators have coordinated
with law enforcement officials and to ensure investigators will not impede any
criminal investigations into the same incident (see section 0201). Before the
interview, military persomnel suspected of a criminal offense must be advised
of Article 31, UCMJ, warnings; see Chapter I of this Manual., Department of
Defense (DoD) Civilian personnel offices should be consulted about applicable
collective bargaining requirements before interviewing DoD civilian employees
suspected of misconduct. Law enforcement personnel must be consulted if the
witness is in custody. If defense counsel has been retained, further
coordination may be required through the judge advocate.

(3) Cautioning witnessesg. To reduce the possibility that disclosure
of witness statements or interviews may influence the statements of future
witnegses, an investigating officer may direct witnesses subject to Naval
authority not to discuss their statements. Witnesses not subject to Naval
authority may be requested not to discuss their statements.

d. Witness statements from other investigations

(1) safety investigations. Statements gathered in the course of
safety investigations may not be used by the administrative board
Investigating Officer nor be included in administrative investigation
reports, nor shall any witness who provided a statement to a safety
investigation board undexr a promise of confidentiality be questioned
regarding the information provided to that safety investigation board. The
investigating officer may, however, interview those same witnesses and
either obtain statements or use those interviews to prepare a summary of
interview. See Appendices A-2-n and A-2-o for further discussion.

{2) NCIS investigations. Witness statements contained as enclosures
to NCIS investigations may be included in administrative investigation
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reports. See section 0208g{2)} for further discussion on NCIS investigations
as enclosures.

e. Personally Identifiable Information and the Privacy Act. Steps should
be taken to ensure that personally identifiable information (see Appendix A-
2-a for the definition of "Personally Identifiable Information") 1s protected
from inappropriate release. Only the minimum amount of personal information
necessary to investigate the matter concerned should be included in the
investigative report (for guidance regarding protected perscnal information
and the Privacy Act see SECNAVINST 5211.5(series)). The following procedures
apply to administrative investigations conducted under this Manual: :

(1) Advice required. Requests for information about what a Government
officer, employee, or member did, observed, or thought while performing
official duties does not require a Privacy Act statement. However, when an
individual is requested to supply persconal information about himself in a
statement to be maintained in a system of records retrievable by the
individual's name or personal identifier, the individual shall be provided a
Privacy Act statement containing the particular information prescribed in
SECNAVINST 5211.5 {series). The requirement for a Privacy Act statement is
separate from other applicable warnings or advisement (see Appendix A-2-h).

{2) Social Security numbers. A Privacy Act statement must be used if
a member or employee is asked to voluntarily provide his Social Security
number for an investigation. If Social Security numbers are obtained from
other sources (e.g., service records), the individual need not be provided a
Privacy Act statement. If Social Security numbers are obtained from other
sources, this should be noted in the preliminary statement of the
investigation. Social Security numbers should not be included unless they are
necessary to identify precisely the individuals in question, such as in caszes
involving serious injury or death.

(3) Records of disclosure. Appendix A-2-1 is recommended for use in
recording and accounting for disclosures of information about identifiable
individuals from records that are collected, used, or maintained under the
authority of this Manual.

0208 INVESTIGATION REPORT FORMAT

a. General. Investigative reports shall be submitted in the format
prescribed by the CA or, in the case of a litigation-report investigation, by
the cognizant judge advocate. Normally, the CA will direct the report be
provided in a letter format. Appendices A-2-e and A-2-g are sample
investigative reports.

b. Classification. Since investigative reports may be circulated widely,
classified information should be omitted unless inclusion is absolutely
eggential. If unclassified information is important to the report's accuracy
but is contained in a classified document, then the unclassified information
should, if possible, be extracted from the classified document and included in
the investigative report. When classified matter must be included, the report
shall be classified at the highest level of any classified matter contained
therein. Encrypted versions of messages shall not be included or attached to
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investigative reports where the content or substance of such message is
divulged elsewhere in the report. See SECNAV M-5510.36.

¢. Preliminary statement

{1} A preliminary statement informs convening and reviewing
authorities that all relevant evidence was collected or is forthcoming and
that the investigating officer met each of the CA’s directives. After setting
forth the nature of the investigation, the preliminary statement details
difficulties encountered, extensions requested and granted, limited
participation by any member or advisor, and any other information necessary
for a complete understanding of the case. The itinerary of an investigator or
board in cobtaining information is not regquired.

(2) A preliminary statement does not eliminate the necessity for
findings of fact. FPFor example, notwithstanding statements in both the subject
line and the preliminary statement that the investigation involves a certain
incident, the findings of fact must fully describe the time and place of the
incident, what government equipment was involved, identify the personnel
involved, and provide other relevant informatiomn.

d. Findings of fact. Findings of fact must be as specific as possible as
to times, places, persons, and events. Each finding of fact must identify one
fact only, and be supported by and cite to at least cne enclosure to the
report.

e. Opinions. Opinions are reascnable evaluations, inferences, or
conclusions based on the facts. Each opinion must cite the finding(s} of fact
upon which it is based.

f. Recommendations. Recommendations depend on the nature of the facts
found and opinions expressed. Recommendations shall not be offered unless
requested, and may be limited to certain subject areas.

g. Enclosures

(1) General. The first enclosure is the signed, written appointing
order or signed, written confirmation of an oral or message appointing corder.
Subsequent enclosures should contain all evidence developed by the
investigation. Each statement, affidavit, transcript or summary of testimony,
photograph, map, chart, document, or other exhibit should be a separate
enclosure. Enclosures should be listed in the order in which they are cited
in the body of the investigation. '

{2) NCIS investigations. NCIS investigations consist of the report
of investigation (ROI}, the narrative summary portion, and enclosures.
ROI's shall not be included in administrative investigation reports. Unless
a local NCIS office indicates to the contrary, clearance is not required for
inelusion of enclosures to the ROI in an administrative investigative
report. Neither polygraph reports nor their results may be included in the
investigative report; however, the fact that a polygraph examination
occurred and the location of the file maintained by the investigative agency
administering the polygraph examination may be noted. <Comments regarding an
individual's refusal to undergo a polygraph examination shall not be
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included in any administrative investigative reports. If necessary for a
full understanding of the incident, the location of the ROI should be cross-
referenced in the administrative investigative report. '

h. Signatures

{1) The investigating officer or senior member, or in the senior
menber's absence, the next senior member, respectively, must sign the
investigative report. Dissents may be written and, if written, must be
attached to the report.

(2) Signatures of board members or of the investigating officer(s) on
an investigative report shall be sufficient to authenticate all enclosures.

PART D -- THREE TYPES OF ADMINISTRATIVE INVESTIGATIONS

0209 TYPE ONE: COMMAND INVESTIGATIONS

a. Purpose. A command investigation functions as a tool to gather,
analyze, and record relevant information about an incident or event of primary
interest to the command. Most investigations will be of this nature. Command
investigations may, for example, be used to inguire into:

(1} significant property loss or destruction (minor property losses in
most cases will be adequately documented through other means);

(2) aviaticn mishaps, groundings, floodings, fires, and collisions not
determined to be major incidents; see Appendix for guidance on investigating
gpecific types of incidents;

(3 incidents in which a member of the naval service, as a result of
possible misconduct, incurs a disease or injury that may result in a permanent
disability or a physical inability to perform duty for a period exceeding 24
hours (distinguished from a period of hospitalization for evaluation or
cbservation); see Part E; and

{4) deaths of military personnel apparently caused by suicide or under
other unusual circumstances, or deaths of civilian personnel accompanying
military personnel in the field or killed as a result of military-related
activities; see part F for special considerations in death cases.

b. Limitations. This type of investigation should not be used to inguire
into incidents that have resulted or are likely to result in claims or civil
litigation against the DON for damage to personal property or personal injury
caused by Navy personnel acting within the scope of employment, or on behalf
of the DON as an affirmative claim for damage caused to DON property by non-
DON personnel. ‘

c. Convening order. See section 0206.



d. Investigatory approach

(1} The investigating officer will comply with the guldance in section
0207 in conducting the investigation. Because a command investigation'does
not involve hearings, evidence will be collected through personal interviews
and statements, telephcone inguiries, or written correspondence.

(2) A command investigation, if deemed necessary, may contain sworn
statements. In such cases, the investigating officer should consult with the
cognizant judge advocate. A person on active duty appointed to perform
investigative functions for a command investigation is empowered to administer
the following caths in the performance of duties:

(a) For interpreters: "Do you swear or affirm that you will
faithfully perform the duties of interpreter for this preoceeding (so help you
God) ?"; and

(b) For witnesses: "Do you swear or affirm that the statement
provided is truthful (so help you God)?"

e. Command Investigation report

(1) The report shall be prepared in accordance with the convening
order and the guidance set forth in both section 0207 and this section ({(see
also Appendix A-2-e).

(2) Unless directed by proper authority, an investigator shall not
prefer charges or notify an accused of recommended charges. For
recommendations pertaining to the issuance of punitive and nonpunitive
letters, see subsection f£(2) below.

f. CA action. Upon receiving a command investigation report from the
investigating officer, the CA shall review the report or have the report
reviewed. The CA has 30 calendar days from receipt to act on the report,
except in death cases where section 0225 requires CA review in 20 calendar
days. If the report is incomplete, the CA shall return it to the
investigating officer for further investigation. Once satisfied the report is
complete, the CA shall either:

{1) determine that the investigation is of no interest to anyone
outside the command, and, unless otherwise directed by superior authority, may
treat it as an internal report (see subsection g below for retention
guidance), or '

{2) endorse the report in writing. In the endorsement, the CA will:
(a) approve, disapprove, modify, or add to the findings of fact,
opinions, and recommendations. The CA may also comment on recommendations
that the CA cannot implement at his or her level.

(b) state opinions and make recommendations as appropriate.

{¢) indicate what corrective action, if any, is warranted and a
timeline for implementation.




{d} comment on whether punitive or nonpunitive action is
warranted. Whenever punitive or nonpunitive action is contemplated or taken
as the result of the incident under incuiry, the action shall be noted in the
endorsement of the convening or reviewing authority. For example, the
endorsement could read: "Punitive action is not warranted; however,
appropriate corrective measures were taken in the case of ENS Smith."
Punitive letters, or copies of recommended drafts thereof, shall be included
in the investigative report as enclosures. Nonpunitive letters, or
recommended drafts, are private in nature and shall not be specifically
mentioned in endorsements or included as enclosures in the investigative
report. Drafts shall be separately forwarded to the appropriate commander for
igsuance.

(e} state where any original evidence is preserved and provide the
name and telephone number of the responsible official.

{3} The CA shall retain a copy of the report and forward the original,
through the chain-of-command, including the Region Commander when appropriate,
to the GCMCA over the CA. The CA shall maintain copies of all command
investigations for a minimum of 2 vears.

(a) One complete copy of the investigation shall be forwarded with
the original for each intermediate reviewing authority. The GCMCA may direct
subordinate commands to use specific forwarding requirements for _
investigations into certain categories or types of incidents. The CA shall
also provide copies of the report to other commands that may have an interest,
such as the Naval Safety Center. If one command conducted an investigation
upon the request of another, then a copy of the report should be sent to the
requesting command.

(b} If an investigation involves a claim under Article 139, UCMJ,
gee Chapter IV of this Manual. '

{¢) For cases involving injury or death of Naval personnel or
material damage to ship, submarine, or other Government property not involving
claime, the CA shall forward an advance copy of the record or report of
investigation as soon as practical to: Commander, Naval Safety Center, Naval
Air Station, Norfolk, VA 23511-5796. Reviewing authorities shall also forward
advance copies of their endorsements as above. " In cases of aviation mishaps,
ChAg and reviewing authorities will only forward advance copies of
investigation reports to the Commander, Naval Safety Center upon his or her
request.

fc) See section 0232 for special routing requirements in death
cases.

g. Review

{1) A GCMCA superior to the CA must review every command
investigation. Thus, if the first reviewer is not a GCMCA, the investigation
will require additional review. Superior commanders may, by regulation or on
an ad hoc basis, provide direction concerning review and forwarding of
investigations consistent with this chapter. The subject matter will dictate
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the routing of the report for additional review. All investigations are
considered final when the last reviewing authority determines that further
endorsement is not necessary.

(2) As a general rule, intermediate reviewing authorities should
complete their review and forward the investigation within 30 calendar days.
In death cases, endorsers shall complete this review within 20 calendar days;
see section 0225. ‘

(3) Investigations that involve loss, compromise, or pessible
compromise of classified information shall be routed per SECNAV M-5510.36.

(4) Copies of the investigation should be made available to all
superior commanders who have a direct official interest in the recorded facts.
Region Commanders oxr designated subordinate commanders have a direct official
interest in incidents that affect their command responsibility or occur in
their geographic area.

(5) Commands receiving copies of investigative reports may provide all
comments and recommendations. However, these comments do not become part of
the investigative report unless a reviewing authority expressly incorporates
them.

{6) Command investigations are not forwarded to Cffice of the Judge
Advocate General (OJAG), except in the case of a “dual-purpose” investigation.
In such cases, a copy will be provided to the Office of the Judge Advocate
General (Code 15}, Tort Claims Unit, 9620 Maryland Avenue, Suite 100, Norfolk,
VA 23511-2989,

{7} Generally, copies of investigations are not be forwarded to the
Chief of Naval Operations or to the Commandant of the Marine Corps. However,
copies of investigations into the following types of incidents shall be
forwarded to the following codes:

{a) incidents that may result in extensive media exposure (N0SC or

CMC(JR)) ;

{b) training incidents causing death or serious injury (N7 or
CMC (JAY ) ;

{c) operational incidents causing death or serious injury (N3/5 or
CMC{JA}) ;

(d) incidents involving significant £raud, waste, abuse, or
significant shortages of public property or funds (N0O2G or CMC(JA));

(e) incidents involving lost, missing, damaged, oxr destroyed
property of significant value (N0SG or CMC (JA));

(f) incidents involving officer misconduct (N1 or CMC{JAM));

(g) incidents that are required to be reported to Headquarters by
other directives or regulations, as appropriate;




{h) incidents or investigations that may require action by CNO or
CMC, as appropriate; and

(i} cases involving significant postal losses or offenses (N4 or
CMC (MHP-5Q)) .

(8) Investigations shall be retained by the CA, GCMCA, or by the
last commander to whom they are routed for a period of 2 years from the time
that they are received. After 2 years, a complete copy of command
investigations shall be sent to Office of the Judge Advocate General (Code
15), Tort Claims Unit, 9620 Maryland Avenue, Suite 100, Norfolk, VA 23511-
2989 for storage. If the CA or GCMCA receives a request for an
investigative report after it has been sent, that command shall submit a
request for the investigation to the Tort Claims Unit (TCU). The TCU will
_return the investigation to the reguesting command as the originator of the
report and the responsive party to the request for action. Once the command
has responded to the inquiry, the command shall return the investigation to
the TCU for storage. See section 0207 on storing and protecting original
evidence.

h. Release of Command Investigations. Release of investigation reports
outside DON is governed by SECNAVINST 5720.42 (series), FOIA Program, and
SECNAVINST 5211.5 (series), Privacy Act Program, and HIPPA. Also see Chapter
V of this Manual. ’

(1) As a general rule, no investigative report, evidence, or documents
compiled by investigating officials may be released until the report is final.

(2) The chief of Naval Operations (NO9N) is the release authority for
investigations invelwving actual or possible logs or compromise of classified
informaticn.

{(3) For command investigations, other than theose dealing with possibkle
compromise of classified information, the GCMCA to whom the report is
forwarded is ultimately the release authority.

0210 TYPE TWO: LITIGATION-REPORT INVESTIGATIONS

a. Purpose. A litigation-report investigation is used to investigate an
incident or event that is likely to result in claims or civil litigation
against the DON for damage to personal property, personal injury or death
caused by Navy personnel, or on behalf of the DON as an affirmative claim for
damage caused to DON property by non-DON personnel. The primary purpose of a
litigation-report is to document facts and gather evidence to protect the
legal interests of the DON and the U.S.

(1) Claims often arise, however, from major incidents (as defined in
appendix A-2-a), which are investigated by courts of inquiry, or from other
incidents documented by command investigations. In such cases, the CA need
not convene multiple investigations to inqguire into a single incident.

Rather, a commander may direct a “dual-purpose” investigation to investigate
the circumstances surrounding the incident and include the information
necessary. Investigations will be conducted in accordance with the guidelines
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for command investigatioms, but shall also address the specific claims
considerations contained in this section and Appendix A-2-g. See also
Appendix A-2-1 for additional discussion on “dual-purpose’ investigations.
Combining a claims investigation with an inquiry or investigation ordered for
other reasons is discretionary; however, litigation-report investigations
shall be used when documentation of the facts in anticipation of a claim is
the primary purpose of the investigation.

{2} The CA must contact a judge advocate or OJAG Code 15 before
convening either a litigation-report or “dual-purpose” investigation to
determine the appropriate type of investigation te be conducted. See JAGINST
5890.1 (series) for more information on claimg and/or Chapter XII, section
1205, concerning admiralty incident investigations when litigation is
anticipated.

(3) Litigation-report investigations must be conducted under the
direction and supervision of a judge advocate, and must be protected from
disclosure to anyone who does not have an official need to know. When
investigations are conducted in anticipation of litigation, but are not
conducted under the direction and supervision of a judge advocate or are
handled carelessly, they cannot be protected from disclosure. It is
imperative, therefore, commands conduct litigation-report investigations in
accordance with this sectiom.

{4} Litigation-report investigations will not be conducted in any
incident where either an active duty death has occurred or when a civilian has
died when accompanying military personnel in the field or as a result of
military-related actions.

(5) Litigation-report investigations will not be used to investigate
major incidents (as defined in appendix A-2-a), may not have designated

parties, and will not involve hearings.

b. Regponsibilities

(1) After consulting a judge advocate, a commander is responsible for
initiating litigation-report investigations into incidents involving the
command or its personnel. The cognizant judge advocate, however, is
responsible for overseeing and directing the investigative process.

{2} The cognizant judge advocate may reguest the assistance of the CA
or ask the CA to request help from superiors in the CA's chain-of-command when
circumstances such as pending deployments, geographic separation, or military
exigencies prevent or hinder the completion of a thorough investigation. Such
requests should contain all relevant information and indicate that the
investigation is being conducted in contemplation of litigation, and should be
processed accordingly.

(3) Whenever more than one command is involved in an incident
requiring a litigation-report investigation, a single investigation under the
supervigion of a single judge advocate should be conducted. All concerned
activities shall cooperate in the investigation. If difficulty arises in
determining the appropriate CA, then the matter shall be referred for
resolution to the common superior having a judge advocate on staff.
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c. Convening order. In addition to the guidance contained in section
0206, the convening order:

(1} shall identify the cognizant judge advocate under whose direction
and supervision the investigation is to be conducted. The convening order
shall direct the investigating officer to report to that judge advocate before
beginning to collect evidence, and to comply with the judge advocate's
direction and supervisicn thereafter;

(2} will not direct the inclusion of opinions or recommendatiocns.
Opinions and recommendations will only be included if directed by the
cognizant judge advocate;

{3) shall state specifically: "This investigation is being convened
and your report is being prepared in contemplation of litigation and for the
express purpose of assisting attorneys representing the interests of the
United States in this matter;”

{4) ghall caution the investigating officer that the investigation's
conduct and results may be discussed only with personnel having an official
need to know;

{5) may identify potential witnesses and other sources of information;

(6) will not assign experts, reporters, interpreters, etc. Experts,
reporters, interpreters, etc., will only be used if directed by the cognizant
judge advocate;

(7) will direct a completion date, normally within 30 calendar days.
The Convening Authority may grant extensions as necessary. Requests and
authorizations for extensions need not be in writing but must be memorialized
in the preliminary statement and/or endorsement, as applicable;

(8) A éample convening order is in Appendix A-2-f.

d. Investigatory approach. The investigating officer will cowply with
the guidance in section 0207 in conducting the investigation. In addition,
during the course of gathering information, the investigating officer shall
comply with the following: :

{1) Litigation-report investigations will not include audio or videc
recorded statements from witnesses.

(2) Witnesses will be asked probing guestions but they will not,
except as noted below, be asked to make a written statement or to sign a
statement that the investigator has prepared nor will audic or video recorded
statements be obtained. Such statements are subject to discovery and release
to opposing parties in civil litigation even if provided to an attorney.
Rather, the investigator should summarize the results of the interview, using
care to be as accurate and complete as possible, and authenticate the summary
with the investigator's own signature. If, however, a witness with interests
~ clearly adverse to the Government's, i.e., a claimant or opposing party to
litigation, is willing to provide a signed statement, the investigator, after
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consultation with the cognizant judge advocate, should obtain a signed and
sworn statement.

{3) During the course of a litigation-report investigation, the
investigating officer shall be guided by the cognizant judge advocate and
shall consult frequently with that judge advocate as the investigation
progresses. When it is necessary to obtain evidence such as expert analyses,
outside consultant reports, and so forth, the judge advocate should sign the
necessary reguests.

(4) The investigating officer shall present the preliminary report to
the cognizant judge advocate for review. ' The litigation-report investigation
may include opinions and recommendations in the underlying report so long as
they are directed and approved by the cognizant judge advocate. At a minimum,
the report should include the judge advocate’s opinion regarding the scope of
employment of any government employee that may be the alleged cause of a claim
or litigation.

e. Litigation-Report investigation

(1) The report shall be prepared in accordance with the convening
order and the guidance set forth in sections 0207 and 0208. A sample
litigation-report investigation is at Appendix A-2-g.

(2) The report shall not contain statements signed by witnesses or
video or audio recordings of witness statements unless the statement is from a
claimant or opposing party to litigation.

(3) Photographs

(a) When photographs are included as part of the investigation,
the following information should be included on the reverse side: the hour
and date they were taken; a brief description of the location or area
photographed; the full name and rank or rate of the photographer; and full
names and addresses of persons present when the photographs were takemn.

(b) In addition, the photographer should be asked to provide
details surrcunding the taking of the photographs such as type of camera,
distance from object, etc. Similar information should be on a label affixed
to any videotape included in the investigation.

{¢) If digital photography is used, the following additional
requirements must be met. Safeguard the source of the media that shows the
original directory with dates, file size and file names automatically
generated by the digital camera, and retain both the source media (original
directory with dates, file size and file names automatically generated by the
digital camera) and image in a secure area. In addition, evidentiary
considerations require the following information be included with respect to
the digital images included in the litigation-report: document the name of the
person who took the digital image, the type of digital camera used to create
the image and the type of medium used to store the image (i.e., internal or
removable storage); the type of computer to open the stored digital image and
software used to convert the image to a photograph (including software
edition); the name of the person who operated the computer that transformed
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the image to a digital photograph; and the date and time the digital image was
converted into a digital photograph and the type of printer used (make,
model} .

{2) If original evidence is contained in a litigation-report
investigation, neither the investigating officer nor any reviewing authority
shall alter or mark the original evidence.

(5) When the report is compiled, it shall be marked on every page:
"FOR OFFICIAL USE ONLY: LITIGATION/ATTORNEY WORK PRODUCT." The report must
be signed by both the investigating officer and the cognizant judge advocate,
or in the case that they cannot agree on a particular porticn of the report,
the judge advocate alone shall sign the report. The investigating officer
may, but is not required to, separately document the basis for any
disagreement.

f. CA action

{1} Upon receiving a litigation-report investigation, the CA shall
review the report or have it reviewed, and either endorse the report in
writing within 30 calendar daye or return it to the supervising judge advocate
for further inquiry.

fa) The CA shall not normally approve or disapprove the findings
of fact. If the CA is dissatisfied with the findings, the CA may return the
report to the cognizant judge advocate for additional information.

{b) The CA may comment may be provided on those aspects of the
report that bear on the administration or management of the command. The CA
should, for example, indicate what corrective action, if any, is warranted and
a timeline for implementation.

(c) The CA shall state in the endorsement where the original
evidence is preserved and provide the name and telephone number of the
responsible official. -

{(d) The CA's endorsement, on every page, shall be marked: "FOR
OFFICIAL USE ONLY: LITIGATION/ATTORNEY WORK PRODUCT."

(2) The CA shall retain a copy of the report and forward the original
plus one copy to the Office of the Judge Advocate General (Code 15), Tort
Claims Unit, 9620 Maryland Avenue, Suite 100, Norfolk, VA 23511-2989, via the
staff judge advocate of the GCMCA in the chain-of-command. The copy must be
kept in a file marked "FOR OFFICIAL USE ONLY: LITIGATION/ATTORNEY WORK
PRODUCT" and be safeguarded against improper disclosure. The CA will provide
superiors in the chain-of-command, and other commands that have a direct
official need to know the results of the investigation, with a copy of the
report but shall not otherwise disseminate the report without consulting a
judge advocate.

(a) Copies of litigation-report investigations, other than "Health
Care Incidents," in which the adequacy of medical care is reasonably at issue
and that involve gignificant potential c¢laims, permanent disability, ox death
shall be provided to the Chief, Bureau of Medicine and Surgery.



{b} If an investigation involves a claims matter or redress of
injuries to property under Article 139, UCMJ, see Chapter IV of this Manual.

g. Review

(1} Superiors in the chain-of-command who receive a copy of a
litigation-report investigation may, but are not required to, comment on the
report. They should, however, take such action as may be warranted. They
will not normally approve or disapprove the findings of fact. Comments shall
be marked "FOR OFFICIAL USE ONLY: LITIGATION/ATTORNEY WORK PRODUCT" and copies
must be kept in files marked "FOR OFFICIAL USE ONLY: LITIGATION/ATTORNEY WORK
PRODUCT" and safeguarded against improper disclosure. Copies may be provided
to other commands that have an official need to know the results of the
investigaticn, but the report shall not be otherwise disseminated without
consulting a judge advocate.

{2} Staff judge advocates through which litigation-report
investigations are routed shall review the report for accuracy and
thoroughness, coordinate any further investigation with the cognizant judge
advocate or OJAG (Code 15), and forward the report not later than 30 calendar
days after it is received. The report need not be forwarded to OJAG (Code
15), TCU, via formal endorsement.

h. Release of Litigation-Report investigations. For all litigation-
report investigations, OJAG (Code 15) is the release authority. For Admiralty
Letter Reports, OJAG (Code 11) is the release authority. Convening and
reviewing commands are not authorized to release litigation-report
investigations or their contents; see Chapter V of this Manual.

0211 TYPE THREE: COURTS AND BOARDS OF INQUIRY

a. Overview. Courts and boards of inquiry use a hearing procedure and
should be reserved for the investigation of major incidents, as defined in
Appendix A-2-a, or serious or significant events. Specific guidance on
conducting courts and boards of inquiry is set forth in JAGINST 5830.1
{serieg}. If there is a conflict with that instruction, this Manual controls.

b. Court of Inquiry characteristics

{1) Convened by a GCMCA, or a person designated by the Secretary of
the Navy (see Article 135, UCMJ).

(2) Convened by written appointing order, which should direct that all
testimony be taken under ocath and all open proceedings, except counsel's
argument, recorded wverbatim,

(3) Consists of at least three commissioned officers as members and
has appointed legal counsel for the court. It may also include advisors
appointed to assist the members and non-voting members. See subsection d
below for additional information on advisors and non-voting members.

(4) Uses a hearing procedure.
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(5) Designates as parties persons subject to the UCMJ whose conduct is
subject to inguiry. See Appendix A-2-b.

(6) Designates as parties persons subject to the UCMJ or employed by
the DoD and who have a direct interest in the subject under inquiry and
request to be so designated. See Appendix A-2-b.

{7) Has the power to order military personnel to appear, testify, and
produce evidence, and the power to subpoena civilian witnesses to appear,
testify, and produce evidence. Article 47, UCMJ, provides for prosecution of
civilian witnegses in U.S. district court for failing to appear, testify, or
produce evidence.

¢. Board of Inquiry characteristics

(1) Convened by a GCMCA.

(2) Convened by written appointing order, which should direct that all
testimony be taken under oath and all open proceedings, except counsel's
argument, recorded verbatim.

{(3) Consists of one or more commissioned officers as members and has
appointed legal counsel for the board. It may also include advisors appointed
to assist the members. See subsection d below for additional information on
advisors and non-voting members.

{¢} Uses a hearing procedure.

{5) May designate as parties persons whoge conduct is subject to
inquiry or who have a direct interest in the subject of the inquiry. The CA.
may also authorize the board to designate parties during the proceedings. See
Appendix A-2-b.

(6) Does not possess power to subpoena civilian witnesses unless
convened under article 135, UCMJ, and Chapter IV, but can order Naval

personmnel to appear, testify, and produce evidence.

d. Advisors and non-voting members

{1) The CA may appoint to a court or beoard of inquiry full-time
Federal personnel, military or civilian, to participate in the proceedings and
advise the members. The CA may select such advisors because cof their
background, training, or experience. Advisors may be present at all board or
court gessions, are subject to challenge to the same extent as members, and
may suggest courses of inquiry or recommend such other action to the board or
court as they consider appropriate. Moreover, persons with technical
knowledge may be appointed for either full participation or the limited
purpose of utilizing their special expertise. If appointed for a limited
purpose, they need not participate in any aspect of the inquiry that does not
concern their expertise. The investigative report must c¢larify any limited
participation by advisors.



(2) The CA may appoint one or more non-voting members, whose level of
participation in the proceedings will be as determined by the CA or the senior
member of the court when so authorized by the CA. An example of when it may
be appropriate to appoint a non-voting member is when a court is convened to
investigate an incident in which a friendly nation or ally has a significant
interest and the CA determines that it will serve the interests of the U.8. to
invite a representative from the friendly nation or ally to participate, in a
non-voting capacity.

e. Responsibilities

(1) The GCMCA over the command most involved in a major or serious
incident, if a flag or general officer, or the first flag or general officer
in the chain-of-command, or any superior flag officer in the chain-of-command,
will immediately take cognizance over the case as the CA.

{2) Whenever wore than one command is involved in a major or serious
incident requiring formal investigation, a single investigation shall be
conducted. The common superior commander shall convene the investigation in
such cases, unless that officer's conduct or performance of duty may be
subject to inquiry, in which case the next superior in the chain-of-command
shall convene the investigation.

f. Convening order. See JAGINST 5830.1 (series) for the requirements for
convening orders for courts and boards of inquiry.

g. Method. See JAGINST 5830.1 (series) for information omn how courts and
boards of inquiry are conducted.

h. Participation by non-parties. Other than the official members,
counsel, advisors, non-voting members, and administrative support personnel,
only parties may, as a general rule, participate in the proceedings of a court
or board of inquiry. The CA, or the president in the case of a court of
inquiry, may, however, permit the participation of an individual or
organization that hasg an interest in the subject under inquiry. For example,
the Federal Aviation Administration may be permitted to participate in an
investigation inquiring into the circumstances surrcunding an aircraft crash.
Appropriate limits on the degree of participation should be specified in
advance.

i. Time limitations. The CA shall prescribe when the report is due
according to the complexity and gravity of the incident under investigation.
The CA may grant extensions in writing. Requests and authorizations for
extensions must be included in the report as enclosures.

j. Action

(1} Upon receiving a report from a court or board of inguiry, the CA
shall review it or cause it to be reviewed, and either endorse the report in
writing or return it for further investigation. In the endorsement, the CA:

{a) may approve, disapprove, modify, or add to the findings of
fact, opinions, and recommendations;




{(b) shall indicate what corrective action, if any, is warranted
and has been or will ke taken;

{c) may comment on whether punitive or nonpunitive action is
warranted. Whenever punitive or nonpunitive action is contemplated or taken
as the result of the incident under inquiry, the action shall be noted in the
endorsement of the convening or reviewing authority. For example, the
endorsement could read: "Punitive action is not warranted; however,
appropriate corrective measures were taken in the case of ENS Smith."
Punitive letters, or copies of recommended drafts thereof, shall be included
in the investigative report as enclosures. Nonpunitive letters, or
recommended drafts, are private in nature and shall not be specifically
mentioned in endorsements or included as enclosures in the investigative
report. Drafts shall be separately forwarded to the appropriate commander forx
issuance.

{d) shall state where the original evidence is preserved and
provide the name and telephone number of the responsible official; see section
0214 for further information on the safekeeping of evidence.

{2) The CA, if not an Echelon II Commander, shall retain a copy of the
report and forward the original, via all superior commanders who have a direct
official interest in the recorded facte, to the appropriate Echelon IT
Commander or as otherwise directed. The subject matter and facts found will
dictate the routing of the report for review. Reports involving Marine Corps
matters shall be forwarded to the Commandant of the Marine Corps. The CA
shall provide a copy to other commands that may have an intexest in the
report, such -as the Naval Safety Center. See section 0218 for additiomal
information on routing copies.

(3) If a court or board of inquiry is to be used as a pretrial
investigation under Article 32(¢), UCMJ, and the original report of
investigation is desited in connection with trial by general court-martial, it
may be retained for such purpose. A complete certified copy shall be
forwarded to the Echelon IT Commander via appropriate authorities.

{4) The CA's action on the report should be completed within 30
calendar days of receiving the report.

k. Review. Superiors who receive a report from a court or board of
inquiry shall have it reviewed, and shall forward it to the cognizant Echelon
II Commander, via the chain-of-command. - In their endorsements, intermediate
reviewing authorities shall comment on the report and state their concurrence
or disagreement with the findings of fact, opinlons, and recommendations.

They shall also state what action, if any, is considered warranted or has been
taken. Reports, as a general rule, should be forwarded within 30 calendar
days of receipt.

1. Advance copies of investigations

{1) In all cases where it is appropriate to forward an advance copy of
an investigation, the advance copy shall be forwarded by the CA and shall
include that officer’s endorsement.



(2} All advance copies of Marine Corps investigations shall be
forwarded to the Commandant of the Marine Corps after endorsement by the Ca,

m. Release. TFor courts and boards of inquiry, the cognizant Echelon II
Commander is the release authority.

PART E -- LINE OF DUTY/MISCONDUCT

0212 WHEN LINE OF DUTY/MISCONDUCT DETERMINATIONS ARE REQUIRED

a. General. If a member incurs a disease or injury that may result in a
permanent disability or that results in the member's physical inability to
perform duty for a period exceeding 24 hours, as distinguished from a pericd
of hospitalization for evaluation or observation, a determination as to
whether the disease or injury was incurred in the line of duty or as the
result of misconduct is very important. An injury or disease suffered by a
member of the Naval service will, however, be presumed to have been incurred
in the line of duty and not as a result of misconduct, unless contrary
findings supported by clear and convinecing evidence are made.

b. Death cases. A line of duty determination is required whenever an
active duty service member of the Naval service dies, in order to make
decisions concerning eligibility and annuity calculations under the
Uniformed Services Survivor Benefit Program; see Part F, section 0228 of
this Manual. In many cases, the death of a reservist will also require a
line of duty determination. See section 0224 for additional information on
reservigt personnel.

c. Warning required. Any person in the Armed Forces, prior to being
asked to sign any statement relating to the origin, incidence, or aggravation
of any disease or injury suffered, shall be advised of the right not to sign
guch a statement; see 10 U.$.C. § 1219. The spirit of this section will be
violated if a person, in the course of an investigation, obtains the member’s
oral statements and reduces them to writing, unless the above advice was given
first. Compliance with this section must be documented. See Appendix A-2-j
for a sample.

0213 WHY LINE OF DUTY/MISCONDUCT DETERMINATIONS ARE REQUIRED

a. @General. Line of duty/misconduct determinations are extremely
important since they control several personnel actions. Receipt of certain
survivor benefits such as the Survivor Benefit Plan (SBP), Dependency and
Indemnity Compensation (DIC), and Dependents’” Educational Assistance, are
contingent on whether the service member died while in the line of duty.
Equally important, the receipt of disability retirement or and severance pay
hinge on this same determination.

b. Disability retirement and severance pay. To be eligible to receive
certain retirement and severance pay benefits, members of the Naval service on
active duty who sustain injuries resulting in permanent disability must have
received those injuries in the line of duty and not due to their own

2-31




misconduct. 10 U.S.C. §§ 1201, 1203, 1204, 1206, and 1207 require a
determination that "the disability is not the result of the member's
intentional misconduct or willful neglect, and was not incurred during a
periocd of unauthorized absence."” Although the degree and permanent nature of
the disability will be determined pursuant to SECNAVINST 1850.4 (series), the
determination regarding line of duty/misconduct will be made by the line
commander in accordance with the provisions of this chapter. The line of
duty/misconduct determination made pursuant to this chapter will normally be
binding on the Physical Evaluation Board, subject to limitations set forth in
SECNAVINST 1850.4 (series}.

¢. Survivor benefits. Dependents of service members who died in the line
of duty are generally eligible to receive certain survivor benefits such as
the Survivor Benefit Plan under 10 U.S.C. §§ 1447-1460 (see section 0228 for
additional information on the SBP), Dependency Indemnity Compensation under 38
U.S.C. §§ 1301-1323 and Dependent’s Educational Assistance under Chapter 35 of
Title 38 of the U.S. Code. ‘

0214 STANDARDS OF PROOF FOR LINE OF DUTY/MISCONDUCT DETERMINATIONS

As discussed in section 0207, administrative investigations normally will
arrive at findings of fact only if supported by a preponderance of the
evidence, i.e., more likely than not. However, in LOD/Miscenduct
investigations, certain findings require a higher standard, that of clear and
convincing. Clear and convincing means that the truth of the facts asserted
is highly probable. To be clear and convincing, evidence must leave no
serious or substantial doubt as to the correctness of the conclusion in the
mind of objective persons, after considering all the facts. It is a higher
degree than a preponderance of the evidence standard, but it does not require
proof beyond a reascnable doubt as in criminal cases (see also paragraph 3 of
Rppendix A-2-a). Findings of fact relating to the following issues must be
established by clear and convincing evidence:

a. to rebut the presumption that an injury, disease, or death has been
incurred in the line of duty;

b. to rebut the presumption of mental responsibility when the question of
a member's mental responsibility has been raised by the facts or by the nature
of the incident;

c. to rebut the presumption that an unauthorized absence period of less
than 24 hours did not materially interfere with the performance of the
member's military duties in line of duty/misconduct cases; or

d. to find that the acts of a deceased service member may have caused
harm or leoss of life, including the member's own, through intentional acts.

0215 WHAT CONSTITUTES LINE OF DUTY

a. General. For purposes of thie Chapter, only the award of disability,
retirement and severance pay are bound by separate standards regarding
injuries incurred during a period of unauthorized absence; see subsection d(2)
below. Injury or disease incurred by Naval personnel while in active service,
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and death incurred by Naval personnel on active duty, will be considered to
have been incurred “in line of duty” except when incurred under one or more of
the following circumstances:

{1} as a result of the member’s own misconduct as determined under
the regulations contained in this chapter;

(2) while avoiding duty by deserting:;

{3) while absent without leave and such absence materially
interfered with the performance of required military duties; see subsection
d below;

(4) while confined under a sentence of court-martial that inecluded
an unremitted dishonorable discharge; or

(5) while confined under a sentence of a civil court following a
conviction of an offense that is defined as a felony by the law of the
jurisdiction where convicted.

b. BActive service defined. '"Active service" as used in this section
includes full-time duty in the Naval service, extended active duty, active
duty for training, leave or liberty from any of the foregoing, and inactive
duty training. Inactive duty training is duty prescribed for reservists by
the Secretary of the Navy and special additional duties authorized for
reserves, performed voluntarily in connection with prescribed training or
maintenance activities at their units; see SECNAVINST 1770.3 (series).

¢. Active duty defined for death cases. Active duty for purposes of
line of duty determinations in death cases is defined in 10 U.S5.C. §
101(d) (1). It includes active duty for training, even for periods less than
30 days, and inactive duty for training. The term inactive duty training is
defined in 37 U.8.C. § 206.

d. Unauthorized :absence

(1) Whether absence without leave materially interferes with the
performance of required military duties necessarily depends upon the facts of
each situation, applying a standard of reality and common sense. No definite
rule can be formulated as to what constitutes "material interference."
Generally speaking, absence in excess of 24 hours constitutes a material
interference unless evidence to the contrary exists. Similarly, an absence of
shorter duration will not be considered a material interference unless there
is clear and convincing evidence to establish the contrary. A statement of
the individual's commanding officer, division officer, or other responsible
official, and any other available evidence to indicate whether the absence
constituted a material interference with the performance of required military
duties, should be included in the record whenever appropriate.

{2} Per 10 U.S.C. § 1207, a member is ineligible for physical
disability retirement or physical disability severance benefits from the Armed
Forces if the disability was incurred during a period of unauthorized absence,
regardless of the length of such absence and regardless of whether such
absence constituted a material interference with the performance of required
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military duties. Therefore, any injury incurred during a period of
unauthorized absence requiring a line of duty/misconduct determination
pursuant to the provisions of section 0212, must be the subject of a command
investigation.

0216 WHAT CONSTITUTES MISCONDUCT

a. Generally. B&n injury or disease is the result of a member's
misconduct if it is either intentionally incurred or is the result of willful
neglect that demonstrates a reckless disregard for the foreseeable and likely
consequences of the conduct involved. It is more than just inappropriate
behavior. For death cases, see sectionsg 0218 and 0228, Simple or ordinary
negligence, or carelessness, standing alone, does not constitute misconduct.
The fact that the conduct violates law, regulation, or order, or is engaged in
while intoxicated, though relevant, does not alone constitute a basis for a
misconduct determination.

b. Presumption. An injury, disease, or death suffered by a member of the
Naval service is presumed to have been incurred in the line of duty and not to
be the result of misconduct. Clear and convincing evidence, see section 0214,
is required to overcome this presumption.

c¢. Examples. If an individual deliberately shoots off a toe to avoid
duty, the injury is due to misconduct since it was intentionally incurred. If
an individual shoots off a toe while playing Russian roulette, the injury is
due to misconduct since such conduct demonstrates a reckless disregard for the
foreseeable and likely consequences. If an individual shoots off a toe while
holstering a pistol with the safety off, the injury is not due to misconduct;
rather, it is the result of the negligent failure to observe a safety
~ precaution.

0217 RELATIONSHIP BETWEEN MISCONDUCT AND LINE OF DUTY

a. General. For purposes of these regulations, "misconduct" can never be
"in line of duty." Hence, a finding or determination that an injury was
incurred as a result of the member's own misconduct must be accompanied by a
finding or determination that the member's injury was incurred "not in line of
duty." It is permissible, however, to find that an injury was incurred "not
as a result of misconduct" and "not in line of duty." As an example, a member
who ig absent without authority may be injured by a feloniocus assault or
struck by a vehicle driven by a drunken driver. Obviously, the injury was
incurred through no fault of the member, but if the unauthorized absence
interfered with the performance of the member’'s required military duties, a
finding of "not in line of duty" must result.

b. Dossible findings. The only posgible combinaticns of findings are:

{1) "In line of duty" and "not due to the member's own misconduct;"

{2) "Not in line of duty" and "not due to the member's own
misconduct;" and



(3) "Not in line of duty" and "due to the member's own misconduct."

0218 MENTAL RESPONSIBILITY

a. General rule. A member may not be held responsible for particular
actions and their foreseeable consequences if, as the result of mental defect
or disease, the member was unable to comprehend the nature of such acts or was
unable to control such actions.

b. Presumption. In the absence of evidence to the contrary, all members
are presumed to be mentally responsible for their acts. If a question of the
mental responsibility of a member is raised by the facts or by the nature of
the incident, this presumption ceases and the investigation must clearly and
convincingly establish the member's mental responsibility before an adverse
determination can be made.

¢. Suicide attempts or suicidegs. In view of the strong human instinct
for self-preservation, suicide and a bona fide suicide attempt, as
distinguished from a suicidal -gesture, creates a strong inference of lack of
mental responsgibility. Self-inflicted injury, not prompted by a seriocus
suicidal intent, is at most a suicidal gesture, and such injury, unless lack
of mental responsibility isg otherwise shown, is deemed to be incurred as the
result of the member’s own misconduct; see section 0228.

0219 INTOXICATION AND DRUG ABUSE

a. Intoxication. In order for voluntary intoxication alone to be the
basis for a misconduct determination, clear and convincing evidence must show
that the member was intoxicated sufficiently to impair the ratiocnal and full
exercize of his mental or physical faculties at the time of the injury and
that the impairment was the proximate cause of the injury. Intoxication or
impairment may be produced by alcohol, a drug, or inhalation of fumes, gas, or
vapor.

b. Presumption

{1) Any member that operates or physically controls any vehicle,
aircraft or vessel while drunk; or, when the alcchol concentration in the
person’s blood or breath is equal to or exceeds the lesser of .10 percent or
the blood or breath alcohol content limit under the law of the state in
which the conduct occurred, is presumed to be sufficiently intoxicated to
impair the rational and full exercise of his mental or physical faculties.
This presumption ig rebuttable but, if not rebutted, is of sufficient
strength te provide clear and convincing evidence of the member's
impairment. The presumption alone, however, does not establish anything
about the proximate cause of the injury.

(2) For example, if a sailor is injured while driving with a
voluntarily induced blood-alcohol content that is equal to or exceeds the
lesser of .10 percent by volume or the blood or breath alcohol content limit
under the law of the State in which the conduct occurred, then it may be
presumed that the sailor was impaired due to intoxication to the extent that
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he could not fully exercise his mental or physical faculties at the time of
the wreck. To find misconduct, however, it still must be shown that the
resulting impairment was the proximate cause of the injury. Thus, if the
accident were caused solely by the wrongdoing of ancther driver, then the
sailor's impairment was not the proximate cause of the injury.

(3) Intoxication, as described above, may also be found when there is
no blood-alcohol content measurement available or when it measures less than
.10 percent by volume or the blood or breath alcohel content limit under the
law of the State in which the conduct occurred. In such cases, all relevant
information concerning the member's condition at the time of the injury or
incident should be considered.

¢. Alcochol and drug-induced digease. Inability to perform duty resulting
from disease directly attributable to a specific, prior, proximate, and
related intemperate use of alcohol or habit-forming drugs is the result of
misconduct, see 37 U.S.C. § 802. Time spent in evaluating habituation without
specific inability to perform duty shall not be charged as time lost due to
misconduct.

0220 REFUSAL OF MEDICAL AND DENTAL TREATMENT

If a member unreascnably refuses to submit to medical, surgical, or dental
treatment, any disability that proximately results from such refusal shall be
deemed to have been incurred as a result of the member's own misconduct; see
chapter 18, Manual of the Medical Department.

0221 RELATIONSHIP TO DISCIPLINARY ACTION

An adverse line of duty/misconduct determination is not a punitive measure.

If warranted, commanders may take independent disciplinary action. Similarly,
a favorable line of duty/misconduct determination does not preclude separate
disciplinary action for the underlying act or circumstance which caused or led
to the injury. Line of duty and misconduct determinations are not binding at
subsequent disciplinary or administrative separation proceedings.

0222 HOW LINE OF DUTY/MISCONDUCT DETERMINATIONS ARE RECORDED

a. @General. As noted above, injuries or disease suffered by Naval
personnel are presumed to have been incurred in the line of duty and not as a
result of a member's misconduct..

{1) Each injury or disease requiring line of duty/misceonduct
determinations, see section 0212, must be the subject of a preliminary
inquiry; see section 0228 for LOD determinations in death cases. .If, however,
following a preliminary inguiry, the conditions set forth in subparagraph c
below are met, then the member's command need not convene an investigation and
need not report the line of duty/misconduct determinations separately. Thusg,
if appropriate entries in the member's health or dental records are made, and
the command does not convene an investigation, then the presumption that the



member's injuries or disease were incurred in the line of duty and were not a
result of the member's misconduct will not be rebutted.

(2) See Appendix A-2-k for a checklist of matters that should be
included, as applicable, in any report of an investigation convened to inquire
into and make recommendations concerning misconduct and line of duty under the
provisions of this chapter.

b. Reporting. If the command completing the preliminary inquiry is not a
GCMCA, the command will report the circumstances surrounding the injury and
results of the preliminary ingquiry to its GCMCA using the Personnel Casualty
Report system; see MILPERSMAN 1770-030. Unless the GCMCA directs otherwise,
the command will provide a copy of the preliminary inguiry report to the
appropriate medical department for review in making a health or dental record
entry described in subparagraph ¢ (normally the preliminary inquiry report
will not be included within the health or dental record). The GCMCA may
review the preliminary inquiry and order an investigation.

c. Entry in health or dental record. An investigation need not be
convened and a report need not be forwarded concerning misconduct and line of
duty when, in the opinion of the medical officer or senior representative of a
medical department, with the concurrence of the member’s commanding officer,
the injury or disease was incurred "in line of duty" and "not as a result of
the member's own misconduct" and appropriate entries to this effect have been
made in the member's health or dental record. See Appendix A-2-k for sample
line of duty health or dental record entries.

d. Command Investigations. A command must convene an investigation and
make findings concerning misconduct and line of duty when:

{1) the injury was incurred under circumstances which suggest a
finding of "misconduct™ might result. These circumstances include, but are
not limited to, all cases in which a qualifying injury was incurred:

(a) while the member was using illegal drugs or abusing
prescription drugs;

(b) while the member's blcod alcohol content was equal to or
exceeded the lesser of .10 percent by wvolume or the blood or breath alcohol
content limit under the law of the State in which the conduct occurred.
This does not preclude the convening of an investigation if the blood-alcchol
percentage measured less than .10 percent by volume or the blood or breath
alcchol content limit under the law of the State in which the conduct
occurred, if the circumstances so indicate; or

{¢} as a result of a bona fide suicide attempt.

{2) the injury was incurred under circumstances that suggest a finding
of "mot in line of duty" might result;

(3) there is a reasonable chance of permanent disability and the
commander considers the convening of an investigation essential to ensure an
adequate official record is made concerning the circumstances surrounding the
incident; or




(4) the injured member iz in the Naval Reserve or the Marine Corps
Reserve and the commander considers an investigation essential to ensure an
adequate official record is made concerning the circumstances surrounding the
incident. See SECNAVINST 1770.3 (series) for additional information on
Reserve Component Incapacitation Benefits and their relationship to line of
duty/misconduct findings.

0223 ACTION BY REVIEWING AﬁTHORITIES

a. Action by convening authority. Unless the report is returned for
further ingquiry into the circumstances behind the disease or injury, see Part
F of this Chapter for death cases, the CA will make a line of duty/misconduct
determination by taking cne of the following acticns:

(1) If the CA concludes that an injury or disease was incurred in line
of duty and not due to the member's own misconduct or that clear and
convincing evidence is not available to rebut the presumption of in line of
duty/not due to misconduct, this conclusion shall be expressed in the action
on the record of proceedings. This action wmay be taken regardless of whether
it differs from or concurs with an opinion expressed by the investigating
officer. :

(2} If, upon review of the report, the CA or higher, believes that the
injury or disease of the member was incurred not in line of duty and/or due to
the member's own misconduct, then prior to taking action that authority must
afford the member, or the member's representative if the member is mentally
incompetent to understand the nature of the action, notice of the preliminary
determination and an opportunity, not exceeding 10 calendar days, to submit
any desired information for the CA's consideration. Additional time may be
granted by the CA for good cause. For purposes of this subgection, “member’s
representative” includes a court-appointed conservator (or equivalent) or a
duly-appointed attorney-in-fact. In the absence of such a representative,
notice may be sent to the member’s primary next-of-kin as designated on the
NAVPERS 1070/602 {(“Page 2"). In the event of a conflict between a durable
power of attorney and a court-appointed conservator or equivalent, the CA
must reconcile which takes precedence under the relevant state law.

(a) The member will be advised that he does not have to make any
statement relating to the origin, incidence, or aggravation of any injury or
disease. If any information is obtained from the member, a statement
attesting that the above warning was given must be attached; see section 0212
and Appendix A-2-j.

{b}) If the member is also suspected or accused of any offense
under the UCMJ, then the member should alsoc be advised in accordance with
Article 31, UCMJ, and of rights to counsel. Suspect's Rights
Acknowledgement /Statement forms should be used for such advice; see Chapter I
of this Manual.

(¢) Upon request, the member may be permitted to review the
investigative report but not to copy it. After the report is final, the
member may have a right under the Privacy Act to a copy of the report; see
Chapter V of this Manual for further information.



{d) If the member elects to provide any information, it shall be
considered by the CA and attached to the record.

(e) If the member elects not to provide any information, or fails
to respond within 10 calendar days, that election or failure shall be noted in
the CA's endorsement.

{3) Unless the CA is a GCMCA, the report shall be forwarded via the
chain-of-command to a GCMCA with an assigned judge advocate.

(a}) The CA has 30 calendar days to take action on the report. The
endorsement should be prepared as directed in section 0209.

{b) In cases involving death or injury of members, the original
shall be forwarded with sufficient copies sgo that the ultimate addressee

receives the original and two copies.

b. Action by general court-martial convening authority

(1) The GCMCA may take any action on the report that could have been
taken by the CA. With respect to conclusions concerning misconduct and line
of duty, the GCMCA shall indicate approval, disapproval, or modification of
such conclusions unless the record is returned for further inguiry. A copy of
thig action shall be forwarded to the commander of the member concerned, so
that appropriate entries may be made in the member's service and medical
records, see below. Reviewing authorities subsequent to the GCMCA, if any,
need neither comment nor record approval or disapproval of the prior actions
concerning line of duty and misconduct.

{2} The investigation should not normally be forwarded to the Judge
Advocate General.

(3) Copies of the report shall be provided to:

{(a) the Naval Safety Center when the report reveals systemic
gsafety problems;

{b) OJAG (Code 15), TCU, if potential claims against the
Government or OJAG {Code 15) MCRU if potential affirmative claims by the
Government may be inveolved. This is of special concern where medical care has
been furnished and the Government may be entitled to recover third party
medical c¢laims; and

(¢) other commands having a direct official interest in the
matter.

(4) The GCMCA shall keep the original investigation for 2 years.

c. Follow-up actions. As noted above, after the GCMCA reviews and
approves the line of duty/misconduct findings, the commander of the concerned
member must cause appropriate service and health record entries to be made to
include the GCMCA action. A copy of the GCMCA action will be made an
enclosure to all line of duty/misconduct health record entries resulting from
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command investigations. In this regard, the following information is
provided:

(1) Extension of enlistment. When an enlisted service member is
unable to perform duties for more than one day because of intemperate use of
drugs or alcohol or because of disease or injury resulting from the member's
misconduct, his or her enlistment shall be extended to account for the lost
time. See 10 U.S.C. § 972.

(2) Longevity and retirement multiplier. &An enlisted member who is
unable to perform duties for more than one day because of intemperate use of
drugs or alcohol or because of disease or injury resulting from misconduct is
not entitled to include such periods in computing "creditable service" for
purposes of longevity pay or retirement pay. See DoD Financial Management
Regulation (DoD FMR), DOD 7000.14-R, Volume 7A, Military Pay Policy and
Procedures - Active Duty and Reserve Pay.

{3) Forfeiture of pay. A member of the Naval service on active duty
who is absent from regular duties for a continuous period of more than one day
because of disease that is directly caused by and immediately follows
intemperate use of alcohol, illegal or prescription drugs is not entitled to
pay for the'period of that absence. If pay ig forfeited for wmore than one
month, however, the member is entitled to $5.00 for personal expenses for each
month that his pay is forfeited. Pay is not forfeited for absence from duty
caused by injuries or diseases that are not directly caused by and immediately
following intemperate use of alcohol, illegal or prescription drugs. See DoD
FMR, DoD 7000.14-R, Volume 7A, Chapter 1, Basic Pay.

(4) Diszability retirement and severance pay. As noted in section
0213, to be eligible for disability retirement or severance pay, a member's
injuries must meet the requirements established by applicable statutes. One
of these requirements is that the injury/disability not be the result of the
member's "intentional misconduct or willful neglect" nor have been "incurred
during a period of unauthorized absence." The Physical Evaluation Board in
awarding any disability payment in accordance with SECNAVINST 1850.4 (series)
is bound by line of duty/misconduct determinations made pursuant to this
chapter.

{5) Benefits administered by the Department of Veterans Affairs. 1In
determining whether a veteran or the veteran's survivors or dependents are
eligible for certain benefits, the Department of Veterans Affairs makes its
own determination with respect to misconduct and line of duty. As a practical
matter, these determinations often rest upon the facts that have been
officially recorded and are on file within the DON. Statutes governing these
benefits generally require that disabling injury or death be "service
connected, " which means the disability was incurred or aggravated, or, that
the death resulted from a disability incurred or aggravated "in line of duty.”
See 38 U.S.C. § 101. The statutory criteria for making such determinations
are contained in 38 U.S5.C. § 105.




0224 SPECIAL CONSIDERATIONS IN RESERVE COMPONENT CASES

a. Interim Line of Duty determination. Pursuant to DoDI 1242.2 (series),
CA’'s must issue “interim” line of duty determinaticns within seven days of
being notified that a reservist not on the active duty list has an
incapacitating injury or illness incurred or aggravated while on active duty,
including leave and liberty therefrom, active duty for training, inactive duty
training, or travel to or from such duty. This interim determination is
intended to ensure that the reservist's incapacitation pay can be started
without delay. If the final line of duty/misconduct determination is adverse
to the wmember, immediate action must be taken to stop incapacitation benefits;
see SECNAVINST 1770.3 (series) for further information.

b. Statutory authority. 10 U.S.C. § 1074a governs entitlement to medical
and dental care administered for reserve component members who incurred or
aggravated an injury, illness, or disease while performing active duty or
annual training for a period of 30 days or less, or inactive-duty training, or
while traveling directly to or from such duty.

¢. Annual training. The period of annual training extends from the time
of reporting to the time of release, and, if the orders to active duty for
training provide for travel, the time of travel to and from the duty station
not in excess of the allowable constructive travel time as prescribed DoD FMR,
DoD 7000.14-R, Volume 9, Travel Policy and Procedures.

d. Investigation. Incidents involving injury or death of reservists
occurring during a period of annual training or inactive duty training
{drill), as defined above, or that occur while traveling directly to or from
places where members are performing or have performed such duty, or any case
involving a question of whether a disease or injury was incurred during a
period of annual training, inactive duty training (drill), or travel, as
defined above, should be investigated. See Appendix A-2-k for a checklist of
matters that should be included, as applicable, in any report of an
investigation convened to inguire into and make recommendations concerning
line of duty for reservists.

PART F -- SPECIAL CONSIDERATIONS IN DEATH CASES

0225 GENERAL

a. Special considerations. The circumstances surrounding the death of
Naval personnel or DON civilian employees accompanying military personnel in
the field or killed as a result of military-related actions, may be recorded
in a variety of ways, such as autopsy reports, battlefield reports, and
medical reports. Investigations conducted pursuant to this Manual may also
focus on such deaths and may incorporate other official reports as enclosures,
subject to the guidance contained in this Chapter. Since reports pertaining
to deaths of military members are by law generally releasable to family
members, special considerations prevail in the investigation of death cases.

b. Casualty Office notification. When an investigation into the cause or
circumstances surrounding the death of a military member or DoD civilian
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employee who becomes a fatality while accompanying military personnel in the
field or as a result of military-related actions is initiated, the appropriate
Military Service Casualty Headgquarters Office shall be notified immediately.
At a minimum, the Casualty Office shall be provided written confirmation
containing the following information:

(1) The name of the DoD organization conducting the investigation;
(2) The type of investigation being conducted;

(3) The existence of -any reports by the investigating organization
that have been or will be issued as a result of the investigation;

{4) A point of contact within the investigating orgamization that can
provide information on the status of the completion of any investigative
reports;

{5) The procedures for family members to obtain a copy of the
completed report(s) to the extent such reports may be furnished consistent
with sections 552 and 552a of title 5, United States Code, and to obtain
assistance in obtaining a copy of the completed report(s); and

{6) The procedures for family members to obtain answers to their
questions on the complete investigation from a fully qualified representative.

(7} Investigating agencies will provide an update to the appropriate
Military Service Casualty Headquarters office at a 30-day frequency until the
investigation is completed.

(8) The contact numbers for providing the Military Service Casualty
Headquartexrs with the required information concerning death investigations
are: Navy Casualty Office at 800-368-3202 and Marine Corps Casualty Office at
- 800-847-1597.

c. Family Member Notification. In accordance with DoDI 1300.18 and
applicable service regulations family members shall be informed in a timely
manner of the initiation of an investigation into the death of a Service
member. The same policy and all related responsibilities and requirements
ghall be extended to the family members of DoD civilians who have died while
accompanying military personnel in the field or as a result of military-
related actions.

d. NCIS notification. NCIS must be notified of any death occurring on a
Navy vessel or Navy/Marine Corps aircraft or installation, except when the
cause of death is medically attributable to disease or natural causes.

e. Time limitations. The period for completing the administrative
investigation report/record into a death shall not normally exceed 20 calendar
days from the date of the death, or its discovery. For good cause, however,
the CA may extend the period. Requests and authorizations for extensions must
be coordinated with the next reviewing authority. The CA and subsequent
reviewers have 20 calendar days to review and endorse the investigation.
Noncompliance with these time requirements must be explained in the
endorsement of the deviating command and commented upon by subsequent
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endorsers. See MILPERSMAN 1770-060 for the requirement to submit Status
Investigation Reports.

f. Release of death investigations

{1) Policy for release to next of kin. As a normal rule, death
investigations reports/records shall not be released to the public until they
are final. 1In the interest of providing the decedent's next of kin with
timely information, however, it is DON policy that service member deaths and
civilians who died while accompanying military personnel in the field or as a
result of military-related activity, upon completion of the review by the
first flag officer in the chain of command, the reviewer shall release an
advance copy of the investigation, upon a request, to the next of kin. The
release of an advance copy to requesting next of kin shall be made unless
release would viclate law {e.g., investigation classified) or the endorser can
articulate how release would harm the command's mission or interfere with an
ongoing criminal investigation, or why release should not be made for good
cause., If an endorser does not wish to release an investigation to requesting
next of kin, thi$ decision shall be coordinated with OJAG (Code 13), at 703-
604-8200/DSN 664-8200.

{2} Delivery to next of kin. In providing death investigations to the
next of kin, consideration should be given to the potential impact of the
report. Section 0232 directs that graphic photographs are to be separately
wrapped and labeled. Similar procedures should be employed for autopsy
reports and other written materials containing graphic details of injury,
wounds, mutilation, etc. In order to assist those who may still be grieving
to understand the meaning and significance of the report of investigation,
releasing authorities should ensure, when reasonable, hand delivery of the
report by someone who can discuss it with the family. Normally, the Casualty
Assistance Calls Officer(s) would make the delivery, but there may be reasons
(technical subject-matter, personal friendships, etc.) for another individual
to be assigned this task.

0226 WHEN INVESTIGATIONS OF DEATH CASES ARE REQUIRED

A preliminary inguiry, see section 0203, shall, as in any other circumstance
potentially warranting an investigation, be conducted intc the death of a
member of the Naval service or into the death of a civilian aboard a place
under Naval control. The requirement to conduct a preliminary inguiry or an
investigation is independent of the line of duty determination reguirement.
See section 0228 and Part E. At the conclusion of the preliminary inquiry,
the commander must determine which of the options listed in section 0204 will
be exercised, and report that decision to the next superior in the chain-of-
command. Normally, a command investigation, or a limited investigation (see
subparagraph ¢ below), will be appropriate to inguire into a death of a
service member. A court or board of incuiry is appropriate in some cases, as
discussed below. Litigation-report investigations will never be conducted in
any incident where an active duty death has occurred or where civilian
personnel have died while accompanying military personnel in the field or as a
result of military-related activities. In cases involving the death of other
civilians, whether a DON employee or not, potential c¢laims are likely and
commands should consult with OJAG (Code 15}. In deciding on the type and
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necessity of investigation, the commander shall consider the following:

_ a. No investigation required. &An investigation under this Manual will
normally not be conducted if the preliminary inquiry shows that the death of a
service member:

(1) was the result of a previously known medical condition and the
adequacy of military medical care is not reasonably in issue; ox

(2) was the result of enemy action, except for “friendly-fire”
incidents described in subsection b{4) below. '

b. Investigation regquired. An investigation under this Manual shall be
conducted if the preliminary ingquiry shows:

{1) the case involves civilian or other non-Naval personnel found dead
aboard an activity under military control, where the death was apparently
caused by suicide or other unusual circumstances; '

{2) the circumstances surrounding the death place the adequacy of
military medical care reasonably at issue;

(3) the case involves the death of a military member and a probable
nexus exists to Naval service, except where the death is as a result of enemy
action; or

(4) it is unclear if enemy action caused the death, such as in
possible "friendly-fire" incidents.

¢. Limited investigation required. If the preliminary inquiry shows that
the death of a service menber occurred at a location in the U.S. but not under
military control, while the member was off-duty, and the circumstances of the
death had no discernable nexus to the Naval service, the command shall obtain
the results of the investigation of the incident by civilian authorities and
maintain the results as an internal report. The command shall document, in
writing, the reasons for making the determination to conduct a limited
investigation, attaching the enumerated reasons to the internal report.
Completion of these actions shall follow the time constraints noted for the
processing of command investigations and will constitute final action on the
report. Limited investigations or internal reports are considered
investigations for records retention purposes.

0227 STANDARD OF PROOF

To find that the acts of a deceased service member may have caused harm or
loss of life, including the member's own, through intentional acts, findings
of fact relating to those issues must be established by clear and convincing
evidence; see Appendix A-2-a for a definition of that term.




0228 AUTOPSIES

a. General. When the death of a member of the uniformed services on
active duty, or active duty for training, occurs under any of the
circumstances set forth in chapter 17, Manual of the Medical Department, and
when an autopsy is authorized by the member’s commander, and in other cases in
which authorization from proper authority has been obtained, the preliminary
inquiry ecfficer shall provide the medical officer designated to conduct the
autopsy with a preliminary report of the circumstances surrounding the death,.
In those cases in which authorization for autopsy has been granted by other
than the member’s commanding officer, the medical officer shall be responsible
for advising command authority that such authorization has been granted in
order to facilitate the preliminary investigation and report therecf to the
medical officer conducting the autopsy. Upon completion of the autopsy, the
medical officer conducting the autopsy shall provide the preliminary inquiry
officer, or investigating officer, a copy of the preliminary autopsy findings
as to the cause of death and, when completed, a copy of the final protocol.
The medical officer conducting the autopsy should be provided with a copy of
the final investigative report, if an investigation is convened. DoDD 5154.25
and NAVMED P5065 refer to issues of authorization of autopsies.

b. Unavailability of documents. Notwithstanding the guidance above,
completion of a death investigation and its forwarding will not be delayed to
await final autopsy reports, death certificates, or similar documents unless
their inclusicn is absolutely essential to the completion of the investigative
report. The unavailability of such documents should be noted and the
investigation completed and forwarded. Documents subsequently obtained shall
be forwarded by separate correspondence via the review chain, with appropriate
reference to the report of investigation/forwarding endorsement.

0229 DETERMINATIONS CONCERNING LINE OF DUTY/MISCONDUCT IN DEATH CASES

a. Modifications to Survivor Benefit Plan programs

(1) Section 642, National Defense Authorization Act (NDAA) of Fiscal
Year 2002 (NDAA 2002), Public Law 107-107, modified the SBP program in two
important ways: First, SBP benefits are payable to a qualified survivor
when an active duty service member dies in the line of duty, regardless of
whether the service member was retirement eligible at the time of death.
Second, there is an increase in the calculation of the SBP annuity payable
to a qualified survivor, if the active duty service member dies in the line
of duty.

_ {2) Section 644, NDAA for Fiscal Year 2004 (NDAA 2004), Public Law
108-136, expanded the benefits and coverage of the SBP program to include
benefits for surviving spouses of reserve component members not eligible for
retirement who die from an injury or illness incurred or aggravated in the
line of duty during inactive training.

b. Calculations of SBP annuitieg. SBP annuities are calculated as a
percentage of the SBP base amount. HNormally, the annuity is 55 percent of
the SBP base amount. When an active duty death is determined to be in the
line of duty, the SBP base amount is equal to retired pay as if the service
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member retired with total (100 percent) disability, which in turn is equal
to 75 percent of the member’s base pay (final or high-36 pay). Thus, for an
active duty death determined to be in the line of duty, the calculation of
the SBP annuity payable to a qualified survivor normally will be 55 percent
of 75 percent of the deceased service member’s final or high-36 pay.

¢. S8BP modifications in line of duty determinations. Section 642, NDAA
2002 only affects the SBP eligibility determination or annuity calculation
in casges determined to be in the line of duty. For cases determined to be
not in the line of duty, SBP eligibility and annuity calculations remain in
effect under the rules that existed prior to Public Law 107-107. If the
service member was not retirement eligible at the time of death, then SBP is
inapplicable. If the service member was retirement eligible at the time of
death, a SBP annuity will be paid to a qualified survivor, but will not be
computed on the basis of a nominal total disability retirement. Rather, the
SBP base amount will be computed on the retirement for service rules that
would have applied if the service member had retired at time of death.

d. Process. Line of duty determinations are now reguired in all active
duty death cases and are made as follows:

{1) Each active duty death shall be subject to, at a minimum, a
preliminary inquiry in accordance with section 0203 of this Manual. The
preliminary inguiry shall be conducted by the command to which the deceased
member was attached, or the gaining command for service members who die in
transit. The command conducting the preliminary inquiry, or higher
authority, shall decide whether the preliminary inquiry is sufficient to
base a line of duty determination or whether there is need for an .
investigation. In many death cases, a preliminary inquiry, consisting of a
basic letter report attached to a medical record entry or accident report,
will be sufficient to base a line of duty determination.

(2} If the command completing the preliminary inguiry or
invesgtigation is not a GCMCA with an assigned judge advocate, the command
will forward the inquiry/investigation to the first GCMCA in its chain of
command with an assigned judge advocate. The command will include a written
recommendation concerning the line of duty determinaticn.

{3} The GCMCA with an assigned judge advocate is the cognizant
official for making the formal line of duty determination, subject to a
limited review process described below. The GCMCA shall make the line of
duty determination in accordance with the guidance in sections 0215-0220 of
this Manual. All line of duty determinations in death cases shall be made
in writing by the GCMCA and forwarded to Commander, Navy Personnel Command,
{PERS-62), 5720 Integrity Drive, Millington, TN 38055-6220 or Headguarters,
U.8. Marine Corps, Manpower and Reserve Affairs (MMSR-6), 3280 Russell Road,
Quantico, VA 22134-5103, :

{4) Adverse determinations. Before making a determination that an
active duty death wag not in the line of duty, the GCMCA or his judge
advocate shall afford a known potential SBP beneficiary the opportunity to
review the report of investigation and provide relevant information to the
GCMCA. A “known potential SBP beneficiary” is the person who would
otherwige be the recognized qualified survivor if a favorable determination
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were made. The respective Navy and Marine Corps program managers will
provide assistance for Navy and Marine Corps commands in identifying
potential SBP beneficiaries. Ordinarily, the known potential SBP
beneficiary shall be provided 30 calendar days from receipt of the report of
investigation to provide information to the GCMCA, In an adverse :
determination case in which there is no known potential SBP beneficiary, the
GCMCA shall make the line of duty determination following a review of the
investigation by the assigned judge advocate.

(5) For adverse determination cases, the GCMCA shall forward a
complete copy of the investigation to PERS-62 or MMSR-6, where it will be
reviewed by CNP or DC{M&RA). CNP or DC(M&RA) shall review the LOD
determination and underlying investigation. The determination of the GCMCA
shall be sustained unless CNP or DC(M&RA} determine that a substantial error
cccurred that could materially affect the determination. In such cases, CNP
or DC(M&RA) can make a different determination or return the case to the
GCMCA for further investigation. The review and determination of the CNP or
DC(M&RA) shall be administratively final,

0230 MAJOR INCIDENTS AND OTHER CASES INVOLVING DEATH WHERE A COURT OF
INQUIRY MAY BE APPROPRIATE

a. Death cases within the definition of major incident. For death cases
that fall within the definition of major incident in Appendix A-2-a, a court
or board of inquiry should be convened. Additionally, and notwithstanding
that a death case may not qualify as a major incident, a CA may conclude that
-a board or court of inguiry is the appropriate forum for conducting the
investigation,

b. Deceased service member contributing cause to incident. If, at any.
time during the course of a court or board of inquiry, it appears that the
intentional acts of a deceased service member were a contributing cause to the
incident, the CA will be notified by legal counsel assigned to the court. The
CA will then notify OJAG (Code 13) or, as appropriate, (Code JAR) HQMC, of the
preliminary finding of contributing cause by the deceased member. OJAG (Code
13) or (Code JAR} HQOMC will advise the CA what additional measures, if any,
are necegsary to ensure a fair hearing regarding the deceased member's
actions.

0231 INDEPENDENT REVIEW

a. General. To enhance the investigation process, prior to taking action
on an investigative report that calls into question the propriety of a
deceased individual's conduct, including all apparent suicide cases, the CA
may cause the report to be reviewed by an individual not previocusly connected
with the investigation process and outside the CA's immediate chain-of-
command.

b. Qualifications of reviewer. The individual selected pursuant to this
section to review the preliminary report should, to the extent feasible,
possess such training, experience, and background that he can critically
analyze the salient circumstances surrounding the death as documented in the
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