
FINAL DECISION: OASD(HA) Case F i l e  01-80 
Appeal 

. . .- 

The Hearing F i l e  o f  Record, the tape,of   the  oral   tes t imony pre- 
sen ted   a t   the   hear ing ,  and the  Hearing  Officer 's  RECOMMENDED 
DECISION (along  with the Memorandum of Concurrence from the 
Director,  OCHAMPUS) on OASD(HA) Appeal Case No. 01-80, have been 
reviewed, The amount i n   d i s p u t e  i s  52,718.33. 

The Hearing Officer recommended tha t  the  CKAMPUS Fisca l   In te rmediary ' s  
i n i t i a l   d e n i a l   o f  CHAMPUS bene f i t s   fo r   t he  26  May 1977 removal of 
scar tissue from the le f t  breast and the   b i l a t e ra l   b reas t   su rge ry .  
for   correct ion of b r e a s t  asymmetry  (which included both mammary 
augmentation and reduction  procedures),  as w e l l  a s   t he  related 
hospi ta l  and anesthesia services, be par t ia l ly   reversed ,  I t  was 

,--, the Hearing Off icer ' s   conclusion  that   the   excis ion of t h e  scar on 
the  l e f t  breas t  and reduction mammoplasty of   the   r igh t  breast  
gere medically  necessary t o   a l l e v i a t e  back,  shoulder,  and b r e a s t  
pa in  and t o  res tore  normal func t ion  of the  l e f t  arm, This can- 
clusion was apparently  based upon personal  statements of the 
appealing and her  spouse. The Hearing  Officer also concluded 
t h a t  CHAMPUS benefi ts   should  cont inue  to  be denied f o r  the  aug- 
mentation by p r o s t h e s i s   o f   t h e   l e f t   b r e a s t  and the  implant in -  
se r t ion  i n  the r ight   breast   fol lowing the reduction mammoplasty, 
f inding  that  these procedures were primarily  cosmetic i n  nature 
and as  such were not  medically  necessary ( i .e . ,  e s s e n t i a l )  as 
defined  in   . the   appl icable   regulat ion.  The Director,  OCBAMPUS, 
while admitting the appeal ing  par ty 's  claim of pain and restricted 
movement  were not  substantiated,  nonetheless  agreed  with the 
Hearing Officer's findings.  

A f t e r  due consideration and c a r e f u l  review the  Principal  Deputy 
Assistant  Secretary  of  Defense  (Health  Affairs),  acting  as--the 
authorized  designee of  the Assis tant   Secretary,   f inds  that  the  
Hearing Officer erred i n   h i s   r a t i o n a l e  and conclusion and there- 
fore  does not  accept the RECOMMENDED D E C I S I O N .  I t  is the   Pr in-  
c ipal  Deputy's f inding tha t  the Hearing Officer f a i l e d   t o  give 
proper weight t o  the c l in ica l   ev idence  ( o r  l ack  thereof )  con- 
tained i n  the Hearing F i l e  of  Record. Instead, he apparent ly  
chose t o  re ly  on the personal,  but  largely  unsubstantiated,  

- .-- claims of the  appealing  party and her spouse. This f a i l u r e  on 
0 



the   par t  of the  Hearing  Officer  to  properly  apply  weight to 
the available  evidence results i n   h i s  recommendation being 
deficient.  With the   f i nd ing   t ha t  t h e  Eearing  Off icer ' s  
recommendation is def ic ient ,   then it fo l loys   . t ha t   t he ' con-  
curring  posit ion.  of the  Director,  OC-Z4NFUS, is  a l s o   i n   e r r o r .  . , 

This  FINAL DECISION is therefore  based on the  evidence  contained 
i n  the  Hearing F i le  of Record and as  presented in   o ra l   t e s t imony ,  
and upholds t h e   i n i t i a l   d e n i a l  of  CEAXPUS bene f i t s   fo r  a l l  
procedures r e l a t ed   t o   t he   b i l a t e ra l   b reas t   su rge ry   cu r ren t ly  
in   dispute .  

.&- 

To assure  that   the  appealing  party  fully  understands  the  bases 
on which t h e   i n i t i a l   d e n i a l  is being  affirmed and upheld,  each 
p o i n t   a t  issue is addressed   in   th i s  FINAL DECISION. 

PRIMARY ISSUES 

The primary i s s u e  i n   d i s p u t e  i n  th i s   case  i s  whether o r  no t  t h e  
bi la te ra l   b reas t   surgery  was performed primarily for cosmetic 
purposes or  whether the care  was essent ia l  f o r  medical  treatment 
of a covered condition. Army Regulation AR 40-121, i n  effect 
at the time the  disputed  surgery was performed, s t a t e d   t h a t  
CKAMpUS benef i t s   a re   au thor ized   for  ". .) - necessary services 
and supplies - . .I' (Reference: Amy Regulation AR 40-121, Chapter 

* 5, Section 5-2.w. ) The appl icable   regulat ion  a lso  def ines  I'neces- 
saw1#  services and suppl ies   as  I f . .  . services . . . ordered by t h e  
provider  of  care  as  essential   for th? ca re   o f   t he   pa t i en t  or 
treatment of the p a t i e n t ' s  medical or  surgical   condi t ion ... I J  

[emphasis  added] (Reference: Amy Rt.,gulation AR 40-121, Chapter 
1, Section 1-3 ( c ) )  The applicable  regulation  contained a provi- 
s ion  ident i fying services and suppl ies   not   authorized,   s ta t ing ... Vros the t i c  devices (o ther  thm z r t i f i c a l  limbs, a r t i f i c i a l  
eyes) ... [ a r e   e ~ c l u d e d ] ~ '  (Reference: AR 40-121, Chapter 5, 
Section 5-4. e. ) 

In  additionlthe  Defense  Appropriations A c t ,  1977, s ta ted I f . .  .none 
of  the funds contained  in   the  act   avai lable   for  the Civ i l i an  
Health and Medical  Program of the  Unifomed Services (CHAPPUS) 
s h a l l  be ava i lab le   for  ... (e )  reconstructive  surgery j u s t i f i e d  
solely on psychiatric  need  includins,   but  not limited t o ,  mammary 
augmentation . . . I' (Referenze: Public Law 94-419, Sect ion 743 (e )  ) 

The appealing  party,  her husband (and sponsor) ,   her   l ega l  repre- 
sentative,  and physicians who t r ea t ed   he r   a t   va r ious  times, 
submitted s ta tements   se t t ing   for th   fac tors  which i n   t h e i r  view, 
supported  the  posit ion  that   the  breast   surgery was p r i m a r i l y   t o  
re l ieve  pain  in   the  shoulder  and back caused by b r e a s t  asymmetry 
and t o  a l leviate   pain  caused by contractures of a keloid Scar on 
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the  l e f t  breast.  Despite these asser t ions,  however, it i s  the 
finding of  the  Pr incipal  Deputy Assistant  Secretary  of  Defense 
(Health  Affairs)   that   the  evidence made a v a i l a b l e   i n  this appea l  
does  not  support  -a  finding o-f essent ia l   care--rather   the  evidence '  5 
is  s t rongly   persuas ive   tha t   the   b i la te ra l   b reas t   surgery  was t 
performed  primarily for  cosmetic  purposes  (and/or  psychiatric 
reasons).  

1. 

I 

2 .  

History  of  Fibrocystic  Disease. The appealing  party 
described a h i s to ry  of f ibrocyst ic   disease and [ i t  was 
implied] t h a t  t h i s   shou ld   qua l i fy   t he   b i l a t e ra l   b reas t  
surgery  for CHAMPUS benef i t s .  The Hearing Fi le  of 
Record d0e.s ind ica te  a h i s to ry  of f ibrocys t ic   d i sease .  
In  1973 a benign  tumor  of the l e f t   b r e a s t  required 
excision.  In 1974 the appealing  party  again  consulted 
a plastic  surgeon  because of another  suspected lump i n  
the l e f t  breas t .  A t  t h a t  time her  breasts  w e r e  described 
as "fibronodulor,"  but  there i s  no i n d i c a t i o n   t h i s   r e s u l t e d  
in  further  surgery.   That  the  appealing  party did s u f f e r  
from f ibrocys t ic   d i sease  was never  questioned by CHAMPUS 
however. Fu r the r ,  it is  a moot point  because  the  presence 
of   f ibrocyst ic   disease was never  an  issue i n   t h i s   c a s e  nor 
was it ever  claimed  by  the  appealing  party  or the various 
phyicians  involved  that  the breas t   surgery   in   d i spute  i n  
was i n  anyway re l a t ed   t o   t r ea tmen t  of f ib rocys t ic  disease. 
The s ta ted reason  for   the  surgery was b r e a s t  asymmetry. 
The t h e   b i l a t e r a l  surgery was denied on the bas i s  it was 
performed primarily'  for  cosmetic  purposes  (and/or  psychi- 
a t r ic   reasons)  and thus not  necessary  [essential] ,   and 
specifically  excluded  by  law.  (Reference: AR 40-121, 
Chapter 1, Section 1-3c; Public Law 94-419, Section 743 
(e )  1 

Scar on L e f t  Breast: Pain and Restricted A m  Movement, 
The appealing  party, her  spouse  (and  sponsor) and the 
Milita-iy  physicians who helped arrange for the b i l a t e r a l  
breast   surgery  s t rongly  asser ted the excision of  scar on 
the  l e f t  breas t ,  which resu l ted  from the 1973 repoval of 
the benign  tumor, was necessary t o  e l iminate   or  a l leviate  
pain and. t o   r e s t o r e   f u l l  motion t o   t h e  l e f t  arm, 

0 Presence of  Scar. The scar  on the l e f t   b r e a s t  w a s  
confirmed by photographic  evidence i n  t h e  form of a 
colored slide. I t  showed an i r r egu la r ,   r edd i sh   l i nea r  
a rea   in  the upper  outer  guadrant  of the l e f t  b r e a s t .  
The sl ide ind ica ted  some widening through the mid-sec- 
t ion  of the scar .  
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0 Keloid  Formation:  Contractures.  First it was claimed 
by  the  appealing  party  thac  the  scar on "he left  breast 
from the  1973.surgery  had  evel loped into  keloid  forma- + 
ti.on  causing  contractures  with  resultimg-  pain  and 7 

restriction  in arm movement. A keloid  is a benign 
r 

tumor  that  usually  has  its  origin in a scar  from sur- . 

gery  or a burn  or  other  injury. It is a growth, 
irregularly  shaped,  that  is  sharply  elevated above the 
skin  surface,  rounded,  hard,  shiney  and  usually  white. 
Keloid  tissue  tends  to  be  somewhat  unsightly, It occurs 
due  to the formation  of  excessive amounts of colloges 
in  the corium  during  connective  tissue  repair,  Accord- 
ing  to  the  Encyclopedia  and  Dictionary of Medicine and 
Surqery,  keloids are generally  considered  harmless  and 
noncancerous,  although  they  may  produce  contractures. 
Further,  they  usually  cause no trouble beyond an.occas- 
ional  itching  sensation. 

The  Hearing  File of Record was  carefully  reviewed  for 
documentation  to  support  the  claim t h a t  keloid  forma- 
tion,  in  fact,  was  present. A January 1974 Military 
H e a l t h  Record  indicates  an  impression of Fibrocystic 
disease  and  tfkeloid.8f  Disposition  shows  "routine, If 

with a six month  follow-up. A plastic  surgexy con- 
sultation  was  also  requested  at t h a t  time for  breast 
asymmetry.  This  clinical  record  does  not  indicate a 
physical  examination  was  performed or that  any  tests 
were  requested  or  administered  to  verify  keloid forma- 
tion.  There  was  no  mention of restricted  arm  movement 
which t h e  appealing  party  claimed  had  been  present 
since t h e  1973 breast  surgery.  Further,  there vas no . 

indication  that any therapeutic  measures  were employed 
or  prescribed  for  pain or restricted arm movement, 
including  medication.  The  record does not  show t h e  
results of t h e  plastic  surgery  consultation if  it was 
performed.  Beyond  this one instance in January 1974, 
t h e  available  record  is  silent on t h e  issue of keloid 
formation  except for personal  statements by'the appeal- ' 

ing  party.  The  Military  physician  who  did the initial 
examination of the  appealing  party in April  1977  (which 
eventually  resulted  in the bilateral  breast  surgery 
currently in dispute)  makes no  mention of keloid  forma- 
tion  being a cause of pain  contractures or limiting  arm 
motion  in  any  way.  The  only  reason for the contemplated 
bilateral  surgery  at  that  point  was  breast  asymmetry. 
The  record  indicates  that at the  time of t h e  April 1977 
visit  to  the  Military  med.ica1  facility,  the  appealing 
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p a r t y  had already been seen by the c i v i l i a n   p l a s t i c  
surgeon who eventually  performed the  b i l a t e r a l   b r e a s t  
surgery.  (The record i s  somewhat a b i g u o u s  and it 
cannot be determined  whether she was d i r e c t l y  referred 3 

. by a Mili tary  physician  or made independene  contact t 
w i t h  the ,civil ian  surgeon.)  In any event,   the  purpose 
of her v i s i t   t o  the Military fac i l i t y   appa ren t ly  was 
t o   o b t a i n  a Cer t i f ica te  of Nonavai labi l i ty  and a 
statement of  medical  need for the  breast  surgery t o  
assure   the  payment of   benefi ts  by CEAHPUS. The Mi l i ta ry  
physician 's  Request for Consultation  prepared a t   t h a t  
t i m e  s p e c i f i c a l l y   c a l l s   a t t e n t i o n  t o  the need t o   p r e -  
pare  a strong  statement  supporting  the  medical  need  [as 
opposed t o  cosmetic   purposes]   for   the  bi la teral   breast  
surgery.  W i t h  the  obvious  recognition on the p a r t   o f  . 
the appealing  party and both the examining and consul t ing 
Mili tary  physicians as t o  t h e  po ten t i a l  CHAMPUS denia l  
of benef i t s   for  the b i l a t e ra l   b reas t   su rge ry  due t o  i ts  
basic  cosmetic  nature, it would appear  reasonable  that  
had keloid  formation and contractures  been  observed  in 
the l e f t  breast   scar ,  it would have  been  emphasized in 
the record. 

b The Hearing Fi le  of  Record a l so   conta ins  the c l i n i c a l  
report  of  physical  examination  performed by the  civilian 
p l a s t i c  surgeon,  preparatory to   performing the b i l a t e r a l  
breast surgery. This report   contains  no r e fe rence   t o  
keloid  formation  or  contractures . This is  pa r t i cu la r ly  
s i s n i f i c a n t   s i n c e  it i s  cha rac t e r i s t i c   fo r   ke lo id  
formation  to recur in   ind iv idua ls .  Again, the Encyclo- 
pedia  and Dictionary  of  Medicine and Surgery  specif ic ia l ly  
s ta tes ,  '#Surgical removal [of ke lo id   t i s sue]  is. not 
usual ly   effect ive  because it r e s u l t s   i n  a high r a t e  of 
recurrence.'I I t  would therefore   appear   that  the p l a s t i c  
surgeon would have considered the presence of keloid 
t i s s u e   o f  major concern. H i s  r epor t  of examination did 
no t  ref lect  this concern; i n   f a c t ,   n o t   o n l y  was he 
t o t a l l y   s i l e n t  on the i s sue  of keloid,  his qeport  
specif ical ly   indicated the p a t i e n t ' s   s k i n   t o  be normal 
throughout. Fur the r ,  the scar t i s s u e  he excised from 
the l e f t   b r e a s t  was not   re fe r red   for   pa thologica l  
examination--another  indication there w a s  no concern 
relat ive  to   keloid  formation,  e i ther  p a s t  o r  f u t u r e .  
H i s  operat ive  report   d iscloses  no spec ia l  procedures o r  
precaut ions  re la ted  to   keloid were undertaken. 

. 

i 0 Extension  of Scar in to  Axilla. I t  was also asser ted  
\ by the appealing  party t h a t  because the l e f t  breast 

scar extended  into the a x i l l a  (arm p i t ) . ,  this a lso  
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con t r ibu ted  t o  the pain and r e s t r i c t i o n  of  arm movement, 
Again the  Hearing F i le  of Record was c a r e f u l l y  reviewed 
concerning  the  location and extent  of the l e f t  b r e a s t  
s c a r   p r i o r   t o  it. excis ion.  A .photograph submitted f o r  
the record   v i sua l ly  .shows &the scar  was l i m i t e d   t o  the 
b r e a s t   i t s e l f  and t h a t  it d i d  not  extend  beyond the 
breas t   i n to  the ax i l la .   Fur ther ,  the o p e r a t i v e   r e p o r t  . 
of  the Ju ly  1973 excis ion of  the  benign tumor  (which 
caused the scar)  does not mention s u r g i c a l   d i s s e c t i o n  
of  the a x i l l a .  W e  cannot,  therefore,  conclude that 
the scar  extended beyond the breas t   a s  claimed, 

0 Presence of Pain:  Rectricted Arm Movement. The appeal- 
i ng   pa r ty   i n s i s t ed   t he re  was pa in   i n   t he .  l e f t  b r e a s t ,  
arm, and shoulder.  Tenderness i n  the  s c a r  area of the . 
l e f t   b r e a s t  was apparently  reported by the p a t i e n t   t o  
an  examining physician  in  January 1974. This  was the 
only  c l inical   ment ion  of  any discomfort  found i n  the 
record. The appealing  party and her  husband, i n  oral 
testimony and in   wri t ten  s ta tements ,   personal ly   asser ted 
t h a t  the appealing  party had been severely limited i n  
l e f t  arm motion s ince   t he  1973 breast   surgery.  The 
record, however, does  not  reveal any medical  evidence 
of arm or   shoulder   pain o r  that   therapy f o r  such pain 
was ever   prescr ibed o r  carr ied  out ,  N e i t h e r  is there 
evidence  that   pain  medication was ever   prescr ibed.  
There a re  no phys ic ian   s ta tements   subs tan t ia t ing   tha t  
any t r ea tmen t   t o  reduce o r  e l iminate   pain w a s  recom- 
mended or  provided.  In  oral  testimony, the appeal ing 
par ty  did not   ind ica te   she  had received or requested 
such ca re .   Fu r the r ,   t he   c iv i l i an   p l a s t i c   su rgeon-d id  
not l ist  pa in   a s  one  of the symptoms on his r e p o r t  of .  
the p a t i e n t ' s   h i s t o r y  and physical  examination. This 
same c l i n i c a l   r e p o r t  of the  physical  examination d id  
not support   exis tence  of  sny l imitat ion  of   motion,  
no t ing   spec i f i ca l ly   t ha t   t he re  was normal  ranqe of motion 
and no muscular  asymmetry,  tenderness, or   a t rophy.  

The applicable  regulation and the 1977 Defense  A$propriations 
A c t  preclude the extension of CXAMPUS bene f i t s   fo r   su rge ry  
t h a t  is not  medically  necessary  [essential] .  The type of 
breast   proceduresj that  are a t  i s s u e  i n  this appeal--i.e.,  
scar  excision, mammary augmentation and mammary reduct ion  
plus augmentation, p a r t i c u l a r l y  when the stated surgical 
objective is t o   a t t a i n   b r e a s t  symmetry--are considered t o  
be cosmetic  procedures. To overcome t h i s  basic classi- 
f ica t ion  requires compelling  evidence  to the cont ra ry .  
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On the  issue of t h e   s c a r   i t s e l f  it would require  estab- 
l i sh ing  beyond a reasonable  doubt  that t h e  scar  was, i n  
f a c t ,  a keloid,   that  .it extended beyond the   b reas t  itself f 

. i n t o   t h e   a x i l l a ,   t h a t  it caused  substant ia l   pain,  and re- 3 
s u l t e d   i n   s i g n i f i c a n t   r e s t r i c t i o n   i n   t h e   f u n c t i o n i n g  of the 
arm. An unsubstantiated  personal  claim  that  pain  and.l imited 
motion was present  i s  not   suff ic ient .   Despi te   the  var ious 
asser t ions made by the  appeal ing  par ty  and her  spouse,  and 
contrary  to   the  posi t ions  taken by the Hearing Officer and 
Di rec to r ,  OCHAMPUS, it is our   f ind ing   tha t   the   exc is ion  of 
t h e   l e f t   b r e a s t  was not  medically  required  [essential]  and 
that   the  only  reasonable  conclusion is tha t   the   surgery  
was motivated  primarily by cosmetic  (and/or  psychiatric) 
considerations.  (References: L m y  Regulation AR 40-121, 
Chapter 1, Section 1-3( c )  ; and p u b l i c  Law 94-149, Sect ion 
743(e)).  

3, Breast Asyrnmetrv: Shoulder  and Back Pain, The appealing . . 

par ty  and her  spouse  also  claimed  that   breast  asymmetry (the 
appeal ing  par ty 's   r ight   breast  was larger  than the l e f t )  
caused back  and r ight   shoulder   pain.  I t  was a s s e r t e d   t h a t  
it was therefore  medically  necessary.to  perform  the  bilateral  
breast   surgery  (augmentat ion  lef t   breast ;   reduct ion  plus  
augmentation r i g h t   b r e a s t )  which i s  i n   d i s p u t e   i n  this 
appeal. The reduction  procedure  plus  augmentation  performed 
on the  r ight   breast   included  t ransposi t ion  of   the  nipple ,  
deepethelization of demal  pedicle, excision of  t i s s u e  and 

d inser t ion  of  small 60 cc ( 2  ounce) lumer prosthesis .  The 
l e f t   b r e a s t  augmentation  included  excision  of scar and 
inser t ion  of a double lumen McG-mn prosthesis  with a t o t a l  

-volume of 150 cc (5  ounces), The s t a t ed  purpose  of ' the 
surgery was t o  accomplish breast symmetry. 

0 Breast A s y m m e t r y .  The preoperat ive,   f rontal  view photo- 
graph contained  in  the Hearing File of Record clearly 
establ ishes  the presence of b reas t  asymmetry. The 
photograph shows the r i g h t   b r e a s t   t o  be la rger  than the 
l e f t  and  somewhat pendulous  although  not  grossly so. 
Breast asymmetry was consistently  noted by the examining 
and consulting  mili tary  physicians and the  civil ian 
plastic  surgeon  as  the  reason  for the b i l a t e r a l  breast 
surgery. The d i f f e r e n c e   i n   b r e a s t   s i z e  was a t t r i b u t e d  
to the 1973 surgery  for  benign tumor, exagerated by a 
subsequent  pregnancy.  Although no information was 
provided  concerning  specific  size and weight  difference 
between the breas t s ,  the photographic  evidence  fully 
suppor ts   the   c la im  tha t   b reas t  asymmetry  was present ,  
The photograph ind ica t e s   t ha t   t he   l a rge r   b reas t  would 
not  be considered  exceptionally  large and heavy for 
t he  appealing  party 's  body s t ruc ture .  
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0 Related  Back  and  Shoulder  Pain.  The  appealing  party 
claimed  the  breast  asymmetry  caused  back  and  shoulder 
pain.  The  Hearcing  Fiie  of  Record  indicates no  clinical 
confirmation of- back  .or  shoulder-  .pain,  nor  is there. any . .  ,.% 

indication of posture  problems ( llslumpingst) resulting 
from  breast  assymmetry,  There  is  no  apparent  history 
of any  medical  care  for  back  or  shoulder  pain  nor  were 
any  treatment  regimens  precribed--i.e.,  physical  ther- 
apy,  use of surgical  bra,  medication  (either  palliative 
or  therapeutic),  etc.  The report of physical  examina- 
tion  conducted  by  the  civilian  plastic  surgeon,  again. 
preparatory to performing  the  bilateral  breast  surgery, 
is  silent  as  to  the  presence of pain or impairment of 
movement.  Concerning t h e  neck, and extremities,I' -., 
normal  range of motion.. . was  reported;  for  the  mus- 
culoskeletal  system, If ... no muscular  asymmetry, 
tenderness  or  atrophy.It 

+ - 
7 

The available  clinical  evidence  does not support a finding 

have  experienced  some  discomfort at one time or  another, but 
there is'no evidence  that  the  degree of  pain  or  restriction 
of movement  was of sufficient  severity  to  support a finding 
of medical  necessity  for  the  bilateral  breast  surgery. It 
is admitted  that'the  breast  asynmety  did  result in a less 
than a attractive  appearance  which  may  well  have  produced  an 
adverse  psychological  reaction on the  part of the  appealing 
party  or  her  spouse.  This  may  have  created a desire to have 
t h e  condition  surgically  corrected.  Understandable  as  this 
might  be, it would  not  qualify the bilateral  breast  surgery 
as  essential  care,  necessary to treat a covered  medical 
condition.  Our  review  of  the  clinical  documentation. 
strengthens  the  finding  that the surgery was done f o r  
cosmetic  purposes  (and/or  psychiatric  reasons). 
(Reference:  Army  Regulation AR 40-121 ChaFter 5, 
Section  5-2.w.;  Public  Law 94-419 Section  743(e)) 

.of pain  or  restricted  movement. The appealing,  party  may 

4. Medical  Necessity:  Essential  Care vs Cosmetic.  .Despite 
claims  to  the  contrary  by  the  appealing  party  and  her  spouse, 
the clinical  evidence  in  the  Hearing  File of Record  does not 
support  the  position  that  the  surgery  was  necessary  [essential] 
to treat  any  covered  medical  condition,  While  there  may 
have  been  some  physical  discomfort  associated w i t h  the  scar 
or breast  asymmetry  no  significant  pain or restricted 
physical  movement  was  reported,  verified  or  treated.  Again, 
it is  our  finding  that  medical  necessity was  not  the  primarf 
reason  for  the  surgery;  rather  that it w a s  done f o r  cosmetic 
purposes  (and/or  psychiatric  reasons). The Hearing  File of 

- 
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Record i n d i c a t e s   t h a t   a s   f a r  back as  1974 p l a s t i c   s u r g e r y  
was being  considered t o  correct the   b reas t  asymmetry. The 
record  also establishes that   the   appeal ing  par ty ,   her   spouse 

gery, were cognizant of the generally cosmetic  na ture  of the 
planned breast   surgery.  The asser t ions made f o r   t h e  purpose 
of establishing  medical  necessity  are not ,  however, suffici-  
en t ly  comae - t o  overcome the   f ind ing   tha t  the surgery 
was primarily  cosmetic  in  nature.   (Reference: AR 40-121, 
Chapter 5 ,  Section 5-2w; Public Law 94-419, Section 743(e).) 

..-.and,.the Mili tary  physicians who re fer red   -her   for   the   sur -  
f 

. .  1 
'c 

5. Statutory  Limitation on Prostheses,  Our  review of t h i s  
appeal  indicates t ha t  throughout the review  process a major 
point  has been overlooked. W i t h  the exception of  t h e   s c a r  
excision, the purpose of the b i l a t e ra l   b reas t   su rge ry  was to. 
insert   breast   implants--i .e. ,   prostheses,  The left breast  
surgery  consisted  only  of  the  augmentation--i.e.,   insertion 
of the  prosthesis .  While the r i g h t  b r e a s t  surgery included 
removal of t i s s u e  a reduct ion manmoplasty), the ob jec t ive  of 
the  reduction was t o  p repa re   t he   b reas t   fo r   t he   i n se r t ion  
of a prosthesis .  The law under  which CtwMpUS is authorized 
specifically  excludes a l l  p ros thes i s   excep t   a r t i f i ca l  limbs 
and eyes.  This  exclusion would also encompass any related 
surgery  or  other  services/supplies  required t o  pu t  a non- 
authorized  prosthesis  in  place.   Thefefore,   even i f  the 
b i l a t e ra l   b reas t   su rge ry   i n   t h i s   appea l  had  been found 
necessary in   the   t rea tment   o f   assoc ia ted  medical complica- 
t ions,   benefits   could  not  have been extended f o r  t h e  l e f t  
breast augmentation mammoplasty and t he   r i gh t -b reas t   r educ -  
t i on  mammoplasty plus  augmentation,  because  the  purpose of 
t h e  surgery was t o   p r e p a r e  the breas t s   for   the  prostheses 
(implants).  (Reference:  Chapter 5 5 ,  Title 10 ,  US Code; 
Army Regulation AR 40-121, Chapter  5-4.e.) 

c 

SECONDARY ISSUES 

Several  secondary  issues  also emerged i n  this appeal..  

1. CHAMPUS Advisor  Misinformation- The Appealing p a r t y ' s  
spouse  maintained t h a t  the CEAMPUS Advisor a t  h i s  post of 
duty had assured him tha t  C H M P U S  benef i t  w e r e  a v a i l a b l e  f o r  
t h e  b i l a t e r a l  breast surgery and t h u s  [he implied] b e n e f i t s  
should be extended- While. there is no documentation i n  the 
Hearing Fi le  of Record to support this claim,  such  verefica- _- . 

/ t i on  is moot. Every e f f o r t  i s  made t o  t r a i n  CRAMPUS Advisors 
1, 

' -.I/ 
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SO they  can  provide  assistance and accurate  information  to 
benef ic ia r ies .  Any interpretat ion  as   to   whether  a s p e c i f i c  
medical senrice w i l l  be covered,  however, i s  n o t   a n   o f f i c i a l  
decision- of. t h e  Program. whe+A-er o r .   n o t  -CHAMPUS bene f i t s  
are  payable  cannot be aser tz ined   un t i l  a -fully  completed 
claim is submitted and adjudicated. And while it i s  t r u l y  
unfortunate when an  advisor  provides  misleading,  incomplete . 
or   incorrect   information  to  a sponsor o r  benef ic ia ry ,  such 
errors are   no t   b inding  on the  Program. The dec is ion  i n  this 
or any other  appeal must be based on the merits of the  case,  
i n  compliance  with the law Lqd appl icable   regulat ions.  

2 .  Financial  Hardship. The appealing  party’s  spouse, somewhat 
indirect ly ,   requested  adminis t ra t ive  considerat ion on the 
basis  of f inancial   hardship.  H i s  genera l   pos i t ion  was t h a t  
t he   b reas t . su rge ry  had  been  performed with  the  expectation 
t h a t  CHAMPUS would  extend i t s  benefits--and  because CHAMPUS 
had d e n i e d   l i a b i l i t y ,  he and his  family had been  adversely 
a f f ec t ed .   F i r s t ,   t he re  i s  strcng i n d i c a t i o n   t h a t  the appeal- 
ing  par ty  was aware of the  basicly  cosmetic  nature of the 
b i l a t e ra l   b reas t   su rge ry  so it must be assumed t h a t  the 
poss ib i l i t y  of a CHAMPUS denial  had also been  contemplated 
p r io r   t o   t he   su rge ry   be ing  performed.  This is  beside the 
point, however. I t  is always deeply  regret ted when a 
Program decis ion  causes   f inamial   problems  for  a M i l i t a r y .  
family.  Financial  hardship per se i s  not, a v a l i d   b a s i s  
on which t o  consider  an appeal. To assure  uniform, con- 
s i s t e n t  and unbiased Program decis ions,   considerat ion must 
be made on t h e   b a s i s  of the subs tan t ive   i s sues   as   they  
r e l a t e   t o   a p p l i c a t i o n  of  law and regulat ions.  . .  

3. Weiqht of Evidence.  Subsequent t o   t h e   h e a r i n g  the appealing 
par ty  submitted a statement from the surgeon who performed 
the  1973 breas t   surgery  (removal  of  benign tunor)  which 
resul ted i n  t h e . l e f t   b r e a s t  s cx .  It‘ was his opinion tha t  
the b i l a t e ra l   b reas t   su rge ry  ur,der d i s p u t e   i n   t h i s   a p p e a l  
was medically  necessary. The weight of  evidence,’ however, 
must be g iven   t o   t he   c l in i ca l  documentation  (including 
photographs)  obtained  for  the  Ecaring File of Rebord from 
the  surgeon who actual ly   perforned  the surgery under  appeal. 
These records do not  support the  presence of ke lo id  forma- 
tion or  c o n t r a c t u r e s   i n   t h e   l e f t   b r e a s t  scar, no r   t ha t  the 
scar  extended  into the ax i l l a .  There was no ind ica t ion  of 
associated  pain and discomfort, and the  physical   examination 
spec i f ica l ly   denies  any r e s t r i c t ed  arm or   shoulder  movement. 

asymmetry. The Rearing Fi le  of Record does   no t   c l i n i ca l ly  
document any  associated  medical  complications. 

. .. The stated purpose of the surgery was to c o r r e c t   b r e a s t  

\ , >’’ 



Based on the  evidence  presented, no other.  conclusion  can 
rea-sonably be .drawn than  the 'one p r e s e n t e d   i n   t h i s  FINAL 
DECISION--i.e. ; . t h a t  the surgery w a s  -for .cosmetic purposes ; 
(and/or  psychiatric  reasons).  LReferences: Army Regula- 
t i o n  AR 40-121 Chapter 5, Section 5-2,w; Public Law 94-419, 
Section 743(e).) 
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SUMMARY 

This FINAL DECISION does not  imply  that  it i s  inappropriate  for 
surgery  to   be performed fo r   t he  purpose of accomplishing breast 
symmetry o r  that   unsight ly   scar   t issue  should  not  be  removed. 
Whether o r  no t  t o  undergo  such  surgery i s  so le ly  a personal 
decision-  This FINAL DECISION simply  confirms the f i n d i n g   t h a t  
the  surgery was for cosmetic  purposes  (and/or  psychiatic  reasons) 
and thus does  not  qualify  for CKA13pUS benef i t s .  

* * * x * 

Our review  indicates  that   the  appealing  party  has  received f u l l  ' 

due process   in  her appeal.  Issuance o f  this FINAL DECISION is 
the  concluding  step  in  the CHAMPUS appeals  process. N o  f u r t h e r  
administrative  appeal is  ava i lab le .  

Pr inc ipa l  Deput/y Assistant Secretary 
of Defense ( H e a l t h h f f a i r s )  


