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This  is the FINAL DECISIOIJ of the Assistant Sccretary of 
Defense (Health Affairs) in the CHAMPUS Appeal OASD(HA) Case 
File 80-12 pursuant to 10 U.S.C. 1071-1089 and DoD 6010.8-R, 
chapter X. The appealing party is  the minor beneficiary as 
represented by his father. The appeal involves the denial ~f 
inpatient residential treatment provided to the beneficiary! 
after April 3 0 ,  1979 on the basis  that the care rendered was 
custodial. The hearing file of record, the tapes of oral 
testimony and argument presented at the hearing, the Ilearinq 
Officer's Recommended Decision and the Analysis and 
Recommendation of the Director, OCHAFIPUS have been reviewed. 
It is the Hearing Officer's recommendation that CCHIZI4PUS denial 
of cost-sharing after April 3 0 ,  1979 be upheld. The Hearing 
Officer found the care  to be custodial and excluded from 
CHAMPUS coverage. The  Director,  OCHAMPUS,  concurs with the 
Recommended Decision. 

The Acting Assistant Secretary of Defense (Health Affairs) 
after due consideration of the appeal  record,  concurs in the 
recommendation of the Hearing Officer to deny CHANPUS payment 
after April 3 0 ,  1973 and hereby adopts the recorrmendation of 
the Hearing Officer,  as  modified,  as the FINAL DECISION. The 
total amount in dispute is approximately $9,725.00. 

The FINAL DECISION of the Acting Assistant Secretary of Cefensn 
(Health Affairs) is therefore to deny CHAMPUS cost-sharing or 
inpatient residential treatment at f r m  
April 3 0 ,  1979. This decision is based on findings that the 
care provided was custodial,  not medically necessary and 
inappropriate medical care. 

FACTUAL BACKGROUND 

The appealing party's father as representative, his mother, t h e  
legal representative from a center for handicapped citizens, 
and professionals associated with the facility providing 



r e s i d e n t i a l  care g a v e   c o n s i d e r a b l e   w r i t t e n   a n d   o r a l   s t a t e m e n t s  
r s l a t i n g   t o   t h e   m i n o r   c h i l d ' s   m e d i c a l ,   p s y c h i a t r i c   a n d  
e d u c a t i o n a l   h i s t o r y .   T h e   r e c o r d   r e f l 5 c t s   t h e   b e n e f i c i a r y  h a s  .2 
l o n g  h i s t o r y  of e m o t i o n a l   p r o b l e m s   a n d   l e a r n i n g   d i s a b i l i t i e s  
b e g i n n i n g   w i t h   h y p e r a c t i v i t y   2 n d   a g g r e s s i v e   b e h a v i o r  a t  a g e  3 .  
A i s o  a t  t h i s   a g e ,   t h 2   b e n e f i c i a r y  !.legan s e l f - a b u s i v e   b e h a v i o r  
of b i t i n g   h i s  arm o r   h a n d .   T h i s   b e h a v i o r   c o n t i n u e d  a t  t h e  t ize 
o f  t h e   r e s i d e n t i a l   t r e a t m e n t   i n   i s s u e .  

E l e c t o e n c e p h a l o g r a m s  werz p e r f o r m e d   o n   t h e   b e n e f i c i a r y  a t  a g e s  
4 ,  7 ,  8 ,  11 and 1 2  which  were r e p o r t z d   a b n o r m a l ,   s h o w i n g  
s e i z u r e   p a t t e r n s .   V a r i o u s   d r u g s  were p r e s c r i b e d  t o  c o n t r o l   t h e  
h y p e r a - c t i v i t y   a n d   s e i z u r e s   i n c l u d i n g   T h o r a z i n z ,  Ti i ta l ic ,  
P e x a d r i n e ,  FIaldol, M y s o l i n e ,   a n d  Meliar i l .  At t h c  t i n e  G f  
a d m i s s i o n  t o  , t h e   r e c o r d  r e f l ez t s  t h e  o n l y  
c o n t i n u i n g   d r u g  was P r o l i x i n   f o r   b e h a v i o r   c o n t r o l .  

I t  was c l a i m e d   t h a t   p s y c h o l o g i c a l   e v a l u a t i o n  a t  a g e  4 c c n c l u d e d  
t h e   b e n e f i c i a r y   h a d   l i n i t e d   a t t e n t i o n   s p a n   a n d   a l t h o u g h  
r e c e p t i v e   c o m p r e h e n s i o n  was p r e s e n t ,   l a n g u a g e   a n d  speech were 
s e r i o u s l y   d e l a y e d .   T h e   b e n e f i c i a r y  was e n r o l l z c l   i n  t h e  

a t  age 4 f o r   s e s s i c n s   t h r e e  
d a y s  a w e e k .   A f t e r   a p p r o x i m a t e l y  six months, enrollment :{as 
d i s c o n t i n u e d   b y   t h e   f a c i l i t y   b e c a u s e   t h e  n a t i e n t  s behax-ior  
r epor t ed117   c r ea t ed   p rob lems .  

At age 5 ,  t h e   b e n e f i c i a r y   e n t e r e d   t h e  

d i s t u r b e d   c h i l d r e n ,   w h e r e   n e   r e m a i n e d  i n  r e s i d e n c e  Erom 
L9?1 t o   O c t o b e r  197'3. R e s i d e n t i a l  car2 was d i s c o n t i n u e d  ~ 7 h e n  
CI!-MIPUS d i s c o n t i n u e d   f u n d i a g   f o r   s p e c i a l   e d u c a t i o n ,   S u t  ti?;._ 
p a t i e n t   c o n t i n u e d  t o  p a r t i c i y a t e   i n   t h e   f a c i l i t y ' s  day 7 r o g r a n  
t h r o u g h  1 3 7 4 .  The b e n e r l c l a r y ' s   f a t h e r  and m o t h e r   A s s e r t e d  thle 
f a c i l i t y   h e l p e d   a m e l i o r a t e   t h e   p a t i e n t  I s a g g r e s s i v e   b e h a v i o r  
a n d   t e m p e r   t a n t r u m s   d u r i n g   h i s   r e s i d e n c e   i n   t h e   f l i c i l i t l r ,   b u t  
h i s   p r o b l e m s   r z s u r f a c e d   o n c e  care  a t  t h e   f 2 c i l i t y   2 n d e d .  

I a p r i v a t e   r z s i d e n t i a l   f a c i l i t y   ? o r   e m o t i o n a l l : !  

- ,  

In 1 9 7 4 ,  s t  a g e  1 0 ,  t h e   b e n e f i c i a r y  vas  e n r o l l e d   i n  a s p 5 c i a l  
e d u c a t i o n   p r o g r a m  i.n t h e   p u b l i c   s c h o o l s .  It was 
r e p o r t e d   t h a t   h e  w a s  e x p e l l e d   d u r i n g  the f i r s t  semsster b e c a u s e  
o f   u n c c n t r o l l e d   b e h a v i o r   ( s e v e r e   t e m p e r   t a n t r u m s )  . 3e T , J ~ S  t h e n  
e n r o l l e d  ir! a p r i v a t e   s c h o o l   i n  f r m  December 1 3 7 4  
t h r o u g h  xny 1 9 7 5 .  

When t h e   s p o n s o r  w2s t r a n s f e r r e d   t o  t h e  
i n  1 9 7 5 ,  the b e n e f i c i 2 r ; -  was tin-rolled i n   t h e  

on t he  f o r  the s .urmer - - ;css ion .  rlue t o  
h i s   e m o t i o n a l   o u t b u r s t s ,   h o w e v e r  I -:he b e n e f i c i a r y  was r e q u e s t e d  
n o t  t o   r a t u r n  t o  t h z  cer,ter i n  the f a l l .  

In t h e  f a l l  of 1975 at age 11, t h e  rnirlor v a s  c ? n r o l l e d  i n   f i f t h  
g r a d e   i n  ;1 p u b l i c   e l e m e n t a r y  z c h o o l  on t h e  a n d   a t t e n d e d  
s p e c i a l   e d u c a t i o n  classes f o r   t h r e e   y e a r s .   D u r i n g   t h i s   p e r i o d ,  
h i s  n o t h e r  vas c o n s t a n t l y  "on call" to remove t h e   c h i l d  when hc 
!lad a t emper   t an t rum.  F i n a l l y ,  51-2 p u b l i c   s c h o o l   i n f o r m e d  the 
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p a r e n t s   h e   w o u l d   n o t   b e   p e r m i t t e d   t o   r e t u r n   f o r   t h e  1 9 7 3 - 1 9 7 9  
term b e c a u s e   o f   h i s   e m o t i o n a l l y   d i s t u r b e d   b e h a v i o r   f o i l o w i n g  
h i s   t h r o w i n g  a rock a t  a v o l u n t e e r   o n   t h e   p l a v g r c u n d .  

E v a l u a t i o n  a t  a d u r i n q   J u l y  1972 
n o t e d   t h i c k   s c a r r i n g   o n   t h e   l e f t  wrist c a u s e d  b~7 t h e   p a t i e n t  
b i t i n g   h i m s e l f   i n  eyisodes o f   s e l f  abuse, v e r y   p o o r   f i n e  m o t o r  
d e x t e r i t y ,   1 u m b e r i n c J   g a i t ,   a n d  a slow r e s p o n s e   t o   q u e s t i o n s .  
The e v a l u a t i o n   r e p o r t   c o n c l u d e d   t h a t   t h e   p a t i e n t  vas a healt:;.; 
a d o l e s c e n t ,  (3 behav io r   p rob lem,   2nd  had undccermined  ger ,e t ic  
m e t a b o l i c   d i s o r d e r s   w i t h  mental r e t a r d a t i o n   a n d   s e l f   a b u s e .  

T h e   b e n e f i c i a r y  was r e f e r r e d  t o  by 3 

C l i i l i C a l  soc ia l  w o r k e r   f o l l c l w i n c j   o u t n a t i e n t   t h e r a p y   f o r  si:: 
m o n t h s .   T h e   b e n e f i c i a r y  was s v a l u a t e d   b y  D r .  I 

clinical p s y c h o l c g i s t ,   o n   A p r i l  2 8 ,  1 9 7 3 .  D r .  a s s i g r , e d  
f u l l  s c a l n  I .Q. of 43  ( m o d e r a t 2   n e n t a l   r e t a r d a t i o n )   S u t  

b e n e f i c i a r y ' s   p o t e n t i a l  was much h i g h e r .  D r .  fcjund  th:? 
b z n q f i c i a r y ' s   b e h a v i o r  t o  apFear ?s  a pzrt of 3 p i c t u r e  of 
c h i l d h o o d   s c h e z o p h r e n i a   d i s o r d e r   v i t h   c o n s e q u e n t   r e t a r d a t i o n  in 
. i n t z l l e c t u a l   a n d  soc ia l  d z v c i o p n e n t .  D r .  C u r t h e r  
s t a t e d :  

c;un ., , a t i o n e d  - the v a l i d i t y  of t h i s   r a t i n g   o n i n i n q   t h e  

On i!ay 10, 1 9 7 8  I t t l e  b c n e f i c i a r y  :vas exraiuated by D r .  

s c h i z a p h r e n i a  , sevsre i 9 S X  T T  * I  2 9 5 . G 8 ) .  The p s y c h i a t r i s t  
r e p o r t e d  t h e  p a t i e n t ' s   b e h a l r i o r  was more S i z a r r z  when h i s  
x o t h e r  b r a s  p r e s e n t   a n d   t h a t   t h e   p a t i e n t  was m o r e   r e l e v a n t   a n d  
i n   b e t t e r   c o n t r o l  when  h2 was 21one v i t h  the ; ? s y c h i a t r i s t .  It 
was t h e   p s y c h i a t r i s t ' s   i m p r e s s i o n   t h a t   t h e   p a t i e n t   d i s p l a y e d  
b l o c k i n g ,   i n c o m p l e t e   a x s w e r s ,   f r c s t r a t i o n ,   a n d   s i g n i f i c a n t  
d i f f i c u i t y  ir, s c r e e n i n q   i n t r u s i v e   t h o u q h t s .  9r. 
recommended a t r i a l  of r e s i d e n t i a l   t h e r a p y .  Cn J u l v  6 ,  1 9 7 8 ,  
D r .  , c h i l d   p s y c h i z t r i s t ,  also P2valuated the  
bene f i c i a ry   and   r ecommended  2 t r ia l  r;f r ! ? s i d z n t i a l   t r e a t m e n t  
f o r  ?lis ::;3vsre e m o t i o n a l   p r o b l x i s .  

f 13hild p s y c h i a t r i s t ,  : ~ h o  d i a g n o s e d  c i l i ldhcod 

. . .  



,-- 

s u b m i t t e d   t o   a n d   p a i d  by t h e  C€IILaIPUS f i s c a l   i n t e r m e d i a r y  for 
Colorado, X u t u a l   o f  Omaha I n s u r a n c e  Company. 

On November 3 0 ,  1978,  OCIIAPiPUS n o t i f i e d   t h e   s p o n s o r   I n d  

s p e c i a l   e d u c a t i o n   d i d   r i o t   q u a l i f y  as a c t i v e   p s y c h i a t r i c  
t r e a t m e n t .  A r e q u e s t   f o r   c o n t i n u a t i o n   o f   p a y m e n t s  bcyoild I20 
d a y s ,   d a t e d   F e b r u a r y  1 3 ,  l 5 7 3 ,  was s u b m i t t e d  'a XEIAilPUS by 

s p o n s o r   a n d   t h a t  CHAbIPUS Faymnnts  :~~ouiCi 
t e r m i n a t e  a s  o f   A p r i l  3 3 ,  1 9 7 9 ,  b e c a u s e   t h e   b e n e f i c i a r y  T>ioUid 
h a v e   r e c e i v e d  maximum I x n e f i t s  by t h a t  d a t e .  The s p c ~ , s o r  
r e q u e s t e d   r e c o n s i d e r e t i o n  o f  t h a t   d e c i s i o n  on A p r l l  19, 1-979. 

t h a t   t h e   b e h a v i o r   m o d i f i c a t i o n ,   m i l i e u   2 n d  

. On Piarch 3 0 ,  1973 ,  0CIIN.iPUS I l o t i f i c d  t:?s 

Upon r e c o n s i d e r a t i o n  CCiXIPUS u p h e l d   t h e  e a r l i e r  d e c i s i o n  ;3zc 
t o  i n s u f f i c i e n t   d o c u m e n t a t i o n   o f   m e d i c a l   n e c e s s i t y  for :?u1-+4 C-it-.L >-.* 
i n p a t i e n t   s t a y   i n  3 r e s i d e n t i a l   p s y c h i a t r i c   t r e a t m e n t   c e n t e r  
a n d   b e c a u s e   t h e   c a r e   r e n d e r e d  was e s s e n t i a l   c u s t o d i a l  " n i i i c u "  
c a r e .   T h e   r e v i e w   i n c l i c a t e d   t h a t   b e n e f   i c i a r y  s 1-ow l i 3 v t ? I  :>f 
f u n c t i o n i n g   p r e c l u d e d  any l i k e l i h o o d  t h a t  further !,enexL_ts 
r j o u l d   b e   d e r i v e d  trcn ~m acti;7e p s y c h i a t r i c   r e s i d e n c i z l   c c n t n r .  

. .  

T h e   b e n e f i c i a r y   r e q u e s t 2 2   F o r n a l  Eie~ricw o n   J u n e  5 ,  1.973. 'The 
Formal  Review  ,algain (5cni.Zd n a y x e n t   a f t e r  2iipril 3 0 ,  1 3 7 3  f in?. i? .q  
t h e   b e n e f i c i a r y ' s  1 ~ ~ ~ 2 1  :32 r e t a r d a t i o n   v o u l d  przcluc'le 
l i k e l i h o o d  that F u r r h e r   p s y c h i a t r i c  care  would I c s s s n  !?is 
m e n t a l  illness s u r + l - . z r c n t l y  to p e r x i t   h i n   t o   p e r f o r m   r o u t i n e  
c a i l y   a c t i v i t i e s  . :~nd f u n c t i o n   s o c i a l l y   o u t s i d e  3n i n n a t i e n z  
s e t t i n g .  

- _ .  . 

The s p o n s o r ,   r e g r e s c n t i n g  t h e  m i n o r   b e n e f i c i a r y ,   t h e n  reauested 
a h e a r i n g   w h i c h  was h e l d  011 ,Surle 2 5 ,  1 9 3 0  i n   S e n v e r ,  Colorado 
h e f o r e  , ;!caring O f f i c e r .   T e s t i n o n l ;  a t  the 
H e a r i n g  by the s p o n s o r   i n d i c a t e d ,   b e g i n n i n g   S e p t e m b e r  1, 1 3 7 3 ,  
t h e   l o c a l   s c h o o l   d i s t r i c t   a n d   t h e   C o l o r a d o   D e p a r t m e n t  of 
V e l f a r e   a s s u m e d  all b u t  $ 4 0 0  pe r   mon th  of t h e  ca s t  of 
r e s i d e n t i a l   t r e a t m e n t .   T h e   a m o u n t   i n   6 i s p u t e   f o r   t h i s   p e r i o d  
o r  care  t h e r e f o r e   t o t a l s  $ 5 1 0 0 ,  t h e  CH32,iPUS c o s t - s h a r e  of 755 
of  $ 4 0 0  for s e v e n t e e n   m o n t h s .   A p p r o x i m a t e l y  $ 4 , 6 2 5 . 0 0  i s  i n  
d i s p u t e  for t h e  p e r i o d  :lay 1, 1 3 7 9  t h r o u u h   A u g u s t  3 1 ,  1 3 7 3 .  
The t o t a l  amount i n   d i s p u t e  i s  t h e r e f o r e   ? p p r o x i m a t e l y  
$ 9 , 7 2 5 . 0 0 .  

C u s t o d i a l  Care 
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' I . .  . t h a t  care r z n d e r e d  t o  a p a t i e n t  (1) 
who i s  m e n t a l l y  :)r p h y s i c a l l y   d i s a b l e d  
a n d   s u c h   d i s a b i l i t y  i s  e x p e c t e d   t o   c o n t i r . u e  
and be p r c l o n y e d ,   a n d  ( 2 )  who r e q u i r e s  
E! p r o t e c t e d ,   x o n i t o r e d ,   a n d / o r   c o n t r o l l z d  
e n v i r o n m e n t   w h e t h e r   i n   a n   i n s t i t u t i o n  
o r  i n   t h e  home, and ( 3 )  who r e q u i r e s  
a s s i s t a n c e  to  s u p p o r t   t h e   e s s e n t i a l s  
of d a i l y   l i v i n g ,  and (4) who i s  n o t  
u n d e r   a c t i v e   a n d   s p e c i f i c   m e d i c a l ,  
s u r g i c a l   a n d / o r   p s y c h i a t r i c   t r z a t m e x t  
which will r e d u c e   t h e   d i s a b i l i t y  t o  +:he? 
e x t e n t  necessary t o  e n a b l e   t h e   p a t i e n t  
t o   f u n c t i o n   o u t s i d e   t h e   p r o t e c t e d ,  
m o n i t o r e d   a n d / c r   c o n t r o l l e d   e n v i r o n m e n t .  I' 

T h e  a p p e a l . i n g   p a r t y  contends ? h e   b e n e f i c i a r y '  5 3 i s o r d e r  
i n t e r f z r e : ;  T:rith h i s   i n t e i i e c t u a l   z a p a b i l i t y  anfi c c n s e q u e n t i -  
i np rove r ren t  ~n a i s  e m o t i o n a l   s t a b i l i t y  r ~ o u I d  r e s u l t   i n  a hic;ner  
IQ r a t i n g .   T h i s  may be t r u e  t o  z o n e   e x t e n t ;   h o w e v e r ,  t h e  
beneficiary i s  p ro found ly ,   deve iop rnen ta1 l ; r   de l ayed .  A t  agc  16, 
h e  was o p i n e d  t o  b e   f u n c t i o n i n g  a t  ;i s s c c n d   o r   t h i r d   g r a d e  
level. D r .  , c l i n i c a l   p s y c h o l o g i s t  ,, t e s t i f i e d  as 
a w i t n e s s  for t h e   a p p e a l i n g   p a r t y   t h a t   t h e   p r i m a r y   c a u s e  of -kt!? 
d e v e l o p m e n t a l   d e l a y  was t h e   i g e n t a l   r . ? z 2 r d a t i o n   f o r   w h i c h  !le 
s t a t e s  IIC p s y c h i a t r i c   f a c i l i t y   s h o u l d  be so qa-ndiose  as t o  
t h i n k  it c o u l d   c u r 3 .   X e d i c a l  revie1v hy a c h i l d   n s y c h i a t r i s t  
a s s o c i a t e d   w i t h   t h e   A m e r i c a n   P s y c h i n t r i c   A s s o c i z t i o n   f o u n d  r? 
l i f s - l o n g  develcpment d i s o r d e r  2nd opined i t  was h i g h l y  
d o u b t f u l  much p r o g r z s s   w o u l d  be nade. L-:CV~C?W by OCHAIlPUS 
T-leiltal H e a l t h  Team p s y c h i a t r i s t  izlso n o t e d  p o o r   p r o c j r m s i s   i n  
v iew of t h e   L i n i t c d  rssponse ov.;?r 'Tears C j f  therc lpy .  

. .  

. - . ,  



t! 

t h e   r e s i d e n t i a l   t r e a t m e n t .   E v e n   a s s u m i n g   s i g n i f i c a n t   p r o g r e s s  
i n   t r e a t i n g   h i s   e m o t i o n a l   d i s o r d e r ,  Dr. o p i n e d  a 
5 u p e r v i s e d   s e t t i n g  W G U ~ ~  be r z q u i r e d   f o r   t h ?   b e n e f i c i a r y  
i n d i c a t i n g  a l i f e - l o n g   d i s a b i l i t y .  

The   Hear ing  O f f i c e r  f a u s d  t h e  b e n e f i c i a r y  was d i s a b l e d   a n d  t h e  
m e n t a l   d i s a b i l i t y  was $ ? x p e c t e d   t o   c o n t i n u e  and be p r o l o n g e d .  I 
a g r e e   a n d   a d o p t  t h i s  f i n d i n q .   T h e   r e c o r d   f u l l y   s u p p o r t s  that 
c o n c l u s i o n .  

o R e q u i r z s  a p r o t e c t e d ,   r n o n i t n r c d  and z o n t r c l l - z d  
e n v i r c n m e n t   w h e t h e r  i n  an i n s t i t u t i o n  o r  i n  th(3 nc~me. 

In r e v i e w i n g   t h e   r e c o r d   i n   t h i s  appea l ,  I n u s t  a l s o  a g r e e   w i t h  
t h e   H e a r i n g   O f f i c e r   t h a t  the b e n e f i c i a r y  does r e q u i r e  c? 

p r o t e c t e d ,   m o n i t o r e d   a n d   c o n t r o l l e d   e n v i r o n m e n t .  T h e  trec7:Lrnent 
? I a n  a t  i l l u s t r a t e s   t h i s   f a c t .  A priznc?ry 
u k j e c t i v e  s ta ted  t h r o u g h o u t   h i s   r e c o r d e d   s t a y ,  was t o  "i~rnc :u  
w h e r e   h e   ( b e n e f i c i a r y )  i s  a t  a l l  t imes, !' s u p p o r t  a t  mealtime 
a n d   b s d t i m e ,   c o n s t a n t   r n o n i t o r i R q  'r.0 : 3 r e ~ 7 e n t   d e s t r u c t i v e  
behav ic j r ,   and  to r e a s s u r e  thn b e n e f i c i a r y  h e  i s  safe And 
p r o t e c t s d .  

o A s s i s t a n c e  to s u p p o r t  the L ' s s e n t i a l s  of d a i l y   l i v i x g  

T h i s  c r i t z r i a  i s  a l so  wel l  d o c u m e n t e d   i n   t h e   r e c o r d .  The above  
c i t e d   o b j e c t i v e s  of s u p p o r t  at b e d t i m e ,  h e l p  i n   s e l e c t i n g   f o o d  
a t  mealtimes, a n d   p r o b l e m s   w i t h   r , o i l i . n g   i l l u s t r a t e   t h a t  
a s s i s t a n c e  i s  r e q u i r z d .   T h e  nedical r n v i c w e r   s p i n e d   s u c h  
a s s i s t a n c e  was r e q u i r e d   m d   t h e   h e a r i n g   o f f i c e r   r e a c h e d   t h a t  
c o n c l u s i o r i  a l s o .  Again ,  I n u s t   ; ? g r e e  and a d o p t  t h e  H e a r i n g  
O f f i c e r ' s   ; i n d i n g  on t h i s  c r i t e r i a .  T zee no z v i d e n c e   i n  thc  
r e c o r d  such a s s i s t a n c e  will c o n t i n u e  tc~ be r e q u i r e d .  



b e e n   d i s p u t e d  by OCIIAiIPUS 2nd i s  r e l e v e n t  t o  t h e   i s s u e s  of 
m e d i c a l   n e c e s s i t y   a n d   a p p r c ? r i n t e   m e d i c a l  c3r2, it i s  
c o n t r o l l i n g   u r . d e r   t h e   c u s t o d i a l  c r i t z r i a  o n l y  i f  thc a c t i v e  
p s y c h i a t r i c  care w o u l d   r e d u c e   t h e   d i s a b i l i t y   t o   t h e   e x t e n t  
r e c e s s a r y   f o r   t h e   b e n e f i c i a r y  to f u n c t i s n   o u t s i d e  a p r o t e c t e d  
2 n v i r o n m e n t .   I f   t h e   b e n e f i c i a r y  i s  ? r e v e n t e d  Z r c m  f u n c t i o n i n g  
o u t s i d e   s u c h   a n   e n v i r o n m e n t   d u e  t o  e i t h e r   ( o r   b o t h )   m e n t a l  
r e t a r d a t i o n   o r  a n  e m o t i o n a l   Z i s o r d z r ,  the  care n u s t  be fcund t o  
be c u s t o d i a l .  

Teview of t h e   r e c o r d   i n   t h i s   a n p e a l  reveals  ,YO i3vidence o f  
s u f f i c i e n t   p r o g r e s s   e i t h e r  i n  h i s   D e n t a l   r e t a r d a t i o n  3r 
e m o t i o n a l   d i s o r d e r   t h a t  will enabl.2  him t o  l i v s  ov.tside 2 
p r o t e c t e d   e n v i r o n m e n t .  Some p r o g r e s s  i s  n o t e d   i n   h i s   b e h a v i o r ,  
e . g .  less f r e q u e n t   o u t b u r s t s ,   m o r e   a p p r o p r i a t e   r e s p o n s e s  t o  
o u t b u r s t s .  €!owever, t r e a t m e n t   g o a l s   a n d   o b j e c t i v e s  i n  :lay, 
1 9 7 9 ,  t h e   m o s t   r e c e n t   i n   t h e   r e c o r d ,  ar,? v e r y  s x r ! ~ ~ l : ! r  to t h o s e  
s t a t e d  a t  t h e  t i m e  of Sdmiss ion  ir, Auyust  1379. That is , 
primar:! t h e r a p y  was m i l i z u  - F r o v i d i n g  a ::t .rnezur?d 
e n v i r o r c e n t .  A s  p e r t z i n i n g  t o  the b e n e f i c i a r y ,  . x i i i z u  is 
Drchzps best i l l u s t r a t e d  bv o b j e c t i v e s  of ~ u p p ~ r r  z L t  : zea ls  3 n u  
bedt ime a n d   c l o s e   o b s e r v a t i o n  a t  ail cines. 

I .  

"a - Being  c lose  w i t h o u t   v e r b a l i z i c g  
b - ~ G W  -to g r e e t  someone 
c -- i J o n - v e r b a l   i n t e r a c t i o n s  ( 2  T , ~ i ; l k ,  I wave , 2 smil-. t o  

d - Sas ic  a n q e r  and c o n p l i a n c e   r e s p o n s e s "  
a c k n o w l e d g e   a n o t h e r   p e r s o n )  
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Medical r e v i e w   b y   t h e  American P s y c h i a t r i c   A s s o c i a t i c n   o p i n e d  
s u b s t a n t i a l   p r o b l e m s   w i t h   t h i s   r e s i d e n t i a l   t r e a t m e n t .   T h e  
r e v i e w i n g   p h y s i c i a n   o p i n e d :  

"1 s t rong l ; ;  f a e l  t h a t  t h i s  p a t i e n t ' s  
t r e a t m e n t  ct7a.s p r i x z r i l y   c u s t o d i a l   a n d  
e d u c a t i o n a l .  3y c u s t o d i a l ,  I n e a n   t h a t  
t h e   e n v i r o n m e n t  was aimed i n  many 
ways a t  b e i n g  a p r o t e c t i v e .   e n v i r o n m e n t  
and  t h a t  the i n t e r v e n t i o n s   w o u l d  
p r i m a r i l y  52 aimed a t  a s s i s t a n c e  t o  
s u p p o r t  th? - 3 s s s n t i a l s  of d a i l y  
l i v i n g .  I '  

" T r e a t m e n t   n r o g r e s s   t h a t  I c a n  see ?ire 
v e r y  basl_c ian9uage a n 6   b e h a v i o r a l  
improvements .  :i 

T h e   p e e r  reviewer found ample   documen ta t ion  i n  ::he r e c o r d  o f  .I 
p r o f o u n d   n e u r o l o g i c a l  delay, a s e i z u r c   d i s o r d e r ,   S e v e r e  
l e a r n i n c ;   d i s o r d c r   a n d  a severe b e h a v i o r  :li..:order. 
Reconunendnkions !or a t r i a l  of r e s i d e n t i a l   t r - a t m e n t   w o u l d   h a v c  
h a d   s u p p o r t   h a d   t h e   b e n e f i c i a r y  b e e n  much l ioungcr  ( 3  - 1 xlesrs 
o f  a g e )   a n d   n o t   r - c E i v e d   p r e v i o u s  res i? ,en t ia l  . ~ n d   o u t p 2 t i e n t  
p s y c h i a t r i c  care .  

7 



O f f i c e r   f o u n d   t h e  care would no t  r e d u c e   t h e   d i s a b i l i t i e s   a n d  I 
c o n c u r  in h i s   f i n d i n g  on t h i s   i s s u e .  

I n  summary, t h e  b e n e f i c i a r y  i s  m o d e r a t e l y   r e t a r d e d ,   s e v e r 2 1 7 7  
d e v e l o p m e n t a l l y  d e l a y e d   a n d  h a s  severe e m o t i o n a l   d i s o r d e r s .  

r e s i d e n t i a l  care a n d   p s y c h o t h e r a p y   h a d  n o  e f f e c t   o n  t hese  
d i s o r d e r s .   B e c a u s e  of t h e   m u l t i t u d e  of p r o b l e m s ,   t h e r e   a p p e a r s  
to b e  l i t t l e  h o p e ,   i f   a n y ,   t h e   b e n e f i c i a r y  w i l l  e v e r  h e  a b l e  ts 
f u n c t i o n   o u t s i d e  a p r o t e c t l d   a n d   c o n t r o l l e d   e n v i r c n m e n t .   E v e n  
the f a c i i i t y   r e c o g n i z e s   t h i s   u n f o r t u n a t e   c o n c l u s i o n .   W h i l e  I 
a g r e e   w i t h  Dr. % h a t  m e n t a l l y  ill i n d i v i d u a l s   h a v e  a 
r i g h t   t o  be f r e e  of t h e i r   d i s o r d e r s ,  I c a n n o t   f i n d   e v i d e n c e  of  
r e c o r d   t h a t   t h e   r e s i d e n t i a l   t r e a t m e n t  w i l l  a c c o m p l i s h  t n a t  g o a l  
i n   v i e w  of t h e   m u l t i p l e   p r o b l e m  of t h e   b e n e f i c i a r y .  
T h e r e f o r e ,  I f i n d   t h e   r e s i d e n t i a l   t r e a t m e n t   s u b s e q u e n t   t o   A p r i l  
3 0 ,  1 9 7 9  i s  c u s t o d i a l  ca re  u n d e r   t h e  above c i t ed  r e g u l a t o r ?  
p r o v i s i o n s   a n d  i s  e x c i u d e d  . f r o m  C!INIPUS c o v e r a g e .  Xcdical 
r z v i s w   h a s   s e v e r e l y   q u e s t i o n e d   t h e   n e e d   f o r   a n y   r z s i d e n t i a l  

.af r e s i d e n t i a l   t r e a t m e n t  i s  r e a s o r x h l e  as p o t e n t i a l l y  3 f i n a l  
z r ' f o r t  t o  s i y n i f i c a c t i : !   r e d u c e   h i s   d i s a b i l l t i z s .  
U n f o r t u n a t e l y ,   t h e   b e n e f i c i a r y   d i d   n o t  respond w i t h   s i g n i f i c a n t  
i m p r o v z m e n t .   T h i s   d e t e r m i n a t i o n  docs n o t   i m p l y   k h a t   e u s t o d i a l  
c a r e  i s  ~ o t  n c c - s s a r y  i n  k h i s  c a s e ;  i.t on117 ~ e a n s  t h a t  t h 2  c:are 
Seinq provided.  i s  : lot  a trl?.?- of c ~ r e  Cor which CX?U.IPUS ? .? .ymer? tn  
nay b e  made. 

n Ihcre  i s  n o   f a c t u a l   d i s p u t e   o n   t h e s e   f i n d i n g s .   P r e v i o u s  

L.vn- G - L L a t m e n t   f o r   t h i s   b e n e f i c i a r y ;   h o w e v e r ,  1 f i n d  a t r i a l  p e r i o d  

2 s e c o n d   n a j o r   i s s u e  in this appeal i s  \;'nether t h e  r e s i d e n t i a l  
t r e a t m e n t   c o n s t i t u t e s   : w d i c a l l y   n e c e s s a r y  and 3ppropr iF . ix  
I;.leciical care .  F a r a g r 2 p h  A.1., c h a p t e r  IV, 303 60l0.8-R, 
d e f i n e s  t h e  s c o p e   o f   b e n e f i t s   o f  t h e  CIiAI4PUS Basic Program a.s 
f o l l o w s :  

"Scope of S e n e f i t s .   S u b j e c t   t o   a n y   a n d  all 
a p p l i c a b l e   c l e f i n i t i c n s ,   c o n d i t i o n s ,  
l i n i t a t i o n s  , a n d / o r   e x c l u s i o n s   s p e c i f i e d  cr  
e n u m e r a t e d   i . n   t h i s   R e g u l a t i c n ,  the CHAJIPUS 
3 a s i c  Program will p a y   f o r   a e d i c n l l y  
n e c e s s a r y  services and  z u p p l i z s  r e q u i r e d  ir, 
t h e  d i a g n c s i s  a n d   t r e a t m e n t  of i l l i l ess  or 
i n j u r y  . . . . 

: . I e d i c a l l y   n e c e s s a r y  care  i s  d e f i n e d  i i :  ~ G D  6013.3-3, chapter  
11, l3.1'24, as: 

" .  . . t h e  l e v e l   o f   s e r v i c c s  and : ;uppl ies  
( t n a t  is, f r e q u e n c y ,  extent 2nd k i n d s )  
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a d e q u a t e   f o r   t h e   d i a g n o s i s   a n d   t r e a t m e n t  
of i l l n e s s   o r   i n j u r y , .  . . X e d i c a l l y  
n e c e s s a r y   i n c l u d e s   c o n c e p t  of a p p r o ? r i a t e  
care. I' 

A p p r o p r i a t e  medical care  i s  t h e n  d e f i n e d  i n  LIoD 5010 .S-R ,  
c h a p t e r  11, a. 14, as: 

''a. T h a t  nedica l  care w h e r e   t h e  medical 
services p e r f o r m e d   i n   t h e   t r e a t m e n t  o f  a 
disease or i n j u r y  . . . are i n   k e e p i n q  w i t h  t.he 
q e n e r a l l y   a c c e p t a b l e   n o r m   f o r  meciiczl 
y r a c t i c e   i n   t h e   U n i t e d  S t - ~ t ~ s .  " 

N o r c   s F e c i f i c a l l y ,   t h e   i s s u e   i n   t h i s   a p p e a l  i s  w h e t h s r   t h -  
r e s i d e n t i a l   t r e a t m e n t   p r o g r a m   i n c l u d e d  a n  3 c t i v e  
p s y c h o t ~ ~ r a p e u t i c   a p p r o a c h   a d e q u a t e  Eor t h e   S e n e f i c i z r y  s 
~ , ~ . u i t i p l e   d i s o r d e r s  and w h e t h e r  Y h 2 t  a p p r o a c h  was i n   k e e p i n g  
~ ~ j . t h  t h e   g e r . e r a l l l 7   a c c e p t e d   n o r m   f o r  rnedical ?rac?iz- .  

TI-, 11- 0 r e c o r d  reveals t h e   p r l n a r y  mod? of t r e a t n e n t  was m i l i e u  
' zhe rapy   p rov id ing  a p r o t e c t e d  and s t r u c t u r e d   c n v i r a n r n e n t   f o r  
t h e   b e n e f i c i a r y .   r l i l i e u  i s  a n   i m p o r t a n t  component in i n p a t i e n t  
C r o  8-L ,a tmen t   p rog ram;   however ,  in and  of i t s s l f ,   x i i i e u  i s  not 
active p s y c h o t h e r a p y   a n d   x o u l d  n o t  r e d u c e  +.he 5! . ?nc f i c i a r -y  I s 
inent:al d i s o r d e r .  



I i e a l t h  Team p s y c h i a t r i s t   d i s a c j r t 3 e d   e n t i r e l y $   l w i t h   t h e  
r e s i d e n t i a l  t reatment c i t i n g   t h e   f a i l u r e  of p a s t   i n t e n s i v e  
i n t e r v e n t i o n s .  D r .  , s t a f f   c h i l d   p s y c h i a t r i s t  a t  

t h e r a p y   i n   N a y ,  1 9 7 8 .  S u b s e q u e n t   z v a l u a t i o n s   i n   F e b r u a r y ,  1979 
are  s i l e n t  o n   t h e   b e n e f i c i a r v ' s   p r o g r e s s .  

, recommended a t r i a l  c;f r n s i d e n t i a l  

T h e   a p p e a l i n g   p a r t y   a n d   h i s   w i t n e s s e s   d i s a g r e e d   w i t h   t h e  
medical r e v i e w   o p i n i o n s   a n d   i n s i s t   a n  a c t i v e  D s y c n o t h e r a p u t i c  
a p p r o a c h  was t n e   t r e a t m e n t  of c h o i r e .  T rlcte thnt, d e s p i t e   t h e  
f e r v e n t   d i s a g r e e m e n t  , n e i t h e r   t h e   a p p e a l i n g   ? a r t y   n o r  

f u r n i s h e d   d o c u m e n t a t i o n  of a n   i n d e p e n d e n t  medical 
r e v i e w   s u p p o r t i n g   t h e i r   p o s i t i o n s .  

F o l l o w i n g  my r-zview o f   t h e  record, I f i n d  l i t t l e  e v i d e n c e  
s u p p o r t i n g   r e s i d e n t i a l   t r e a t m e n t   s u b s e q u e n t  20 A p r i l  3 0 ,  1 9 7 9 .  
i f  t h e   b e n e f i c i a r y  was r e s p o n d i n g   t o   c h e  therapy, t h e   p r o 9 r e s s  
was e x t r e m e l y  slcw. O n l y   b a s i c   b e h a v i o r . 3 1   i n p r o v e m e n t  vas 
r ,oted i . e .  12ss f r e q u e n t   o u t b u r s t s .  After thirtl' months of 
r e s i d . e n t i a 1   t r e a t m s n t  a t  t h e  time of t h e  henr inu  one  would 
e x p z c t  more d e f i n i t i v e   p r o g r e s s   i f  xhe treatrneni: was i n  f a c t  
t h e   a p p r o p r i a t e  form of t r e a t m e n t .  In addi t i c n  , t h e  
b e n e f i c i a r y ' s   h i s t o r y   i n c l u d i e s   p r e v i c u s  attempts :?E r e s i d e n t i 3 i  
t r e a t m e n t   w h i c h  were a p p a r e n t l y   u n s u c c c s s L u l .  

rIedical r e v i e v  by i n d e p e n d a n t  physicians d i s a g r e 2 d  111th 
r e s i d e n t i a i  trezttrnent i n  v iew of the :?:?SE rlllure 05 active 
p z v c h o t h e r z p l  and t h e   m u l t i p l e   d i s o r d e r s   p r e s e n t .  LR i n t c n s i v z  
p s y c h o t h e r a p u t l c   a p p r o a c h  was o p i n e d  t o  i a v e  I : i t t l z  i n w a c t  on 
t h e   S e n z f i c i ? r v ' s   9 r o g r z s s   o r   p r o g n o s i s .   T h e  xedicnl reviewers 
found t h e  t a r g e t  symptoms of r e s i d e n t i a l  ~ r e a t n e n t  d z a i t  w i t h  
i s s u e s  of c1~s.z s u p e r v i s i o n ,   n o n  17:3rba1 < . r lLzrac t ior , s ,   be ing  
ab le  t o  f e e d   h i r n s e l f ,  e t c .  None of :.jh;cn T,,jer? sc t ive  
p s y c h o t h e r a p e u t i c   i n t e r v e n t i o n s ,   b u t  were o p i n e d   t o   b e  an 
e x c e i i a n t   b e h a v i o r a l   o r i e n t e d   s p e c i a l   s d u c a t i o n a i   z p p r o a c h   t o  
t h e   p r o f o u n d l y   d e v e l o p m e n t a l   d e l a y e d  .xnd m e n t a l l y   r e t a r d e d .  
T h e   i n t e r v e n t i o n s  were p r i m a r i l y   b e h a v i o r a l  tc d e a l   w i t h   t h e  
bene f i c i a ry   ma lad jus tmen t   and   behav io r - . :   ? rob le rns .  In v i e w  of 
t h e  m e d i c a l   r e v i e w   o p i n i o n s ,   l a c k  cf s u f f i c i e n t   p r o g r e s s   a n d  
t h e   b e n e f i c i a r y ' s   h i s t o r y ,  I m u s t   c - o n c l u d e   r e s i d e n t i a l  
t r e a t m e n t   o f  a c t i v e  p s y c h o t h e r a p y   w o u l d  be of l i t t l e  b e n e f i t   i n  
c o m b a t i n g   t h e   b e n e f i c i a r y ' s   m u l t i p l c t  3ro31ems. 'The r e s i d e n t i a l  
t r e a t m e n t  i s  therefore  d e t e r m i n e d  : lot  t o  b e  n-.eiiicJllT! n e c e s s a r y  
n o r   a p p r o p r i a t e   3 u b s e q u e n t  to A p r i l  3 G ,  15.173. 

- .  
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T h i s  FINAL DECISION i n   n o  way implies - t h e   r z s i d e n t i a l   t r e a t m e n t  
d i d   n o t   k n e f i t   t h e   b e n e f i c i a r y   a s p c c i a l l : J  in b e h a v i o r a l  
m o d i f i c a t i o n   a n d   s p e c i a l   e d u c a t i o c .  I r e c o g n i z e   t h e  special 
n e e d s  of t h ?   b e n e f i c i a r y  in t h i s  ,appes,l 2nd t h e   d i f f i c u l t y   o f  
t h e  p a r e n t s ,   b o t h   f i n a n c i a l l y   a n d   ? ! n o t i o n a l l y ,   i n   d e a l i n g   w i t h  
t h e   h e n e f i c i a r y ’ s   p r o b l e m s .  I ,an c o n s t r a . i n e 6  however  S y  
s t a t u t o r y   a n d   r e g u l a t o r y ,   a u t h o r i t i e s   a n d   c h a r g e d   w i t h   t h e  
r e s p o n s i b i l i t y  t o  i n s u r e  CIIMIPUS fc,-,ds c ~ r e  e x p e n d e d   o n l y   f e r  
a u t h o r i z e d   S z n e f i t s .  ?Iy d e c i s i o n  in ? h i s   a p p e a l  i s  s i m p l y   t h a t  
t h e   s e r v i c e s  do n o t  q u c l l i f v  as a u t i ? o r i ; : ” ; d   b e n e f i t s .   I s s u a n c e  
of t h i s  FIfJAL DECISION c o m p l e t e s  -che ; i d T : n i s t r a t i v e   a p p e a l s  
p r o c e s s   u n d e r  DoD 6010.8-R, chapter :;, 2nd no 2urcF~er  
a d m i n i s t r a t i v e   a p p e a l  i s  available. 
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