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1 FINAL DECISIOPJ 

rn lhis is the  FINAL  DECISION  of the Assistant Secretary of 
Defense  (Health  Affairs) in the CHAKPUS  Appeal  OASD(HA)  Case 
File €0-10 pursuant to 10 U.S.C. 1071-1089 and DoB 5010.8-R, 
chapter X. The appealing party is the sponsor, as the heir at 
law of the deceased beneficiary. Thz appeal involves the 
denial of home private duty nursing servictss provided the 
beneficiary from November 22, 1977 through June 2 8 ,  1978. The 
amount in dispute  involves billed charges of approximately 
$6,615.72. 

The hearing file of record,  the  tapes of o r a l  testimony and 
argument presented at the hearing, the Hearing Officer's 
Recommended Decision and the  Analysis and Recommendation of 
the Director, OCHAMPUS have  been reviewed. It is the Ifearing 
Officer's Recommended Decision  that CHAMPUS cost-sharing of 
the private duty nursing services be approved from December 5 ,  
1977 to June 2 8 ,  1978. The Hearing Officer found these 
services to be required by the beneficiary and medically 
necessary. No finding or recommendation was made f o r  the 
services provided from November 2 2 ,  1977 to December 5, 1977. 
The  Director, OCHAMPUS nonconcurs  in the Recommended Decision 
and recommends issuance of a FINAL  DECISION by this office 
denying CHAMPUS cost-sharing for the entire period of care 
with the exception of cjne hour of skilled nursing services per 
day. Under Department  of  Defense Regulation 6010.8-R, chapter 
X ,  the Assistant Secretary of Defense  (Health Affairs) may 
adopt or reject the Hearing Officer's Recommended Decision. 
In the case  of  rejection, a FINAL  DECISION may be issued by 
the Assistant Secretary of Defense  (Health Affairs) based on 
the appeal record. 
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The Acting Assistant Secretary of Defense (Health Affairs) 
after due consideraticn of the appeal  record, nonconcurs in 
the recommendation of the Hearing Officer and rejects the 
Recommended Decision as  it  fails to consider the entire period 
of care and relevant issues and authorities. The FINAL 
DECISION  is based on the evidence of record. 

The FINAL DECISION of the Acting Assistant Secrctary of 
Defense  (Health  Affairs) is therefore to deny CHNIPUS payment 
for services provided to  the beneficiary by private duty 
nurses L'rom November 2 2 ,  1977 through June  28, 1978 as 
custodial  care and for failing to comply with regulatory 
criteria for CHPJIPUS coverage of private duty nursing 
services. It is further determined that one hour of private 
duty nursing services per day will be allowed and cost-shared 
by CHAHPUS under the custodial  care provision of Cepartment of 
Defense Regulation 6010.8-R. 

FACTUAL BACKGROUND 

The beneficiary in this  appeal, was the female dependent 
spouse of an active duty member of the U. S. Army. The claims 
in question involve the intermittent private duty Yursinc; 
services in the home by registered nurses from the 
Professional Xcdical Coverage Corpor2tion from iJovember 2 2 ,  
1377 through June 2 0 ,  1978. 

At the time of the beneficiary's death on June 30, i972, she 
was 35 years of age. The 1Iearing File of Record ~ i o e s  not 
contain extensive clinical documentation relatinq to the 
medical conditions and trestment recuired by the beneficiary 
prior to the period in question, late 1977 ana 1973. :!owever, 
the foilcjwiny information is available from the ijiearinq File 
of Record, including the sponsor's testimony. 

The beneficiary suffered from severe juvenile diabetes 
mellitus which existed prior to and at the time of her 
marriage to the sponsor in 1962. The beneficiary's diabetic 
condition was  difficult to control  and, according to the 
sponsor, hospital confinement was necessary on the average or' 
two to three times a year. 

The sponsor dated his wife's  decline in health to late 1 3 7 6  
when  she became ill with pneumonia. At that  time, he stated, 
she was confined to the hospital for an extended period, 
became seriously weakened and was unable to ambulatt?. 
Physical therapy was performed on ar! outpatient basis, but her 
ambulatory abilities remained lixited. &.cords relatir;c_r to 
the episode of illness were not submitted or reported in 
subsequent documentation and xo physicians I statements were 
presented conrirminq t h e  sponsor' r; acccunt 9: the 
beneficiary I s condition. 
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About   October   o f  1 9 7 7 ,  t h e   b e n e f i c i a r y   c o n s e n t e d   t o   h a v e  
s u r g e r y  t o  correct  an  o l d   k n e e   i n j u r y .   T h e   d a t e  of t h e  
i n j u r y ,   t h e   n a t u r e  of t h e   i n j u r y ,   a n d  how it o c c u r e d ,  were n o t  
r e v e a l e d .   I n  a s t a t e m e n t   d a t e d   F e b r u a r y  2 8 ,  1978, D r .  Donald 
D .  Weir d e s c r i b e d   t h e   c o n d i t i o n  as ' I . .  . R i g h t  knee h a s  a 
p e r s i s t e n t   m e d i o l a t e r a l   i n s t a b i l i t y   w i t h   v a r i o u s   d e f o r m i t y  
d u r i n g   w e i g h t   S e a r i n g .  'I 

Accord ing  t o  t h e   s p o n s o r ,   s u r g e r y  t o  t h e   k n e e  was c o m p l i c a t x d  
by a n   e p i s o d e   o f   r e n a l   f a i l u r e   w h i c h   r e q u i r 2 d   e x t c n s i v c  
medical   management .  I t  was t h e   s p o n s o r ' s   c p i n i o n   r h a t   w i t h  
t h e   o n s e t  of r e n a l   f a i l u r e ,   t h e   p a t i e n t   b e g a n  a dow- ih i l l  s l i d e  
w h i c h   u l t i m a t e l y   r e s u l t z d   i n   h e r   d e a t h .  I le a l s o  s t a t e d  t h a c  
h i s   w i f e ' s   p h y s i c i a n   a d v i s e d   t h a t   t h e   k i d n e y   f u n c t i o n   r e m a i n a d  
o n l y  3 small  p e r c e n t a g e   o f   n o r m a l   a n d   t h a t   d r a m a t i c  
i n t e r v e n t i o n ,   s u c h  as d i a l y s i s  o r  k i d n e y   t r a n s p l a n t ,  was n o t  
recommended  due t o   t h e   p a t i e n t ' s   g e n e r a l   c o n d i t i o n .  The 
s p o n s o r   f u r t h e r   t e s t i f i e d   t h a t   t h e   d o c t o r   w o u l d   n o t   p e r n i t  the 
p a t i e n t   t o   r e t u r n   h o n e   u n l e s s   a c c o m p a n i e d   b y  a reqistered 
n u r s e .  At t h a t  time t h e   d o c t o r   a d v i s e d   t h e   s p c n s o r   t h a t  t:hc 
p a t i e n t ' s   l i f e   e x p c c t x l c y  was n o   g r a t e r   t h a n  sir: months.  

A v a i l a b l e   r e c o r d s   i n d i c a t e   t h e   p a t i e n t  was r e t u r n e d  home u n d e r  
t h e  ca re  of a n u r s e   a n d   r e m a i n e d   t h e r e   f r o m  November 2 2  tc 
November 2 7 ,  1 3 7 7 .  a u r i n g   t h a t  t i ne  t h e   d i a g n o s i s  listcci GI-! 

che ciaim form was " S e v e r e   D i a b e t i c   D r a i n i n g  Ulc-r af right 
f 5 o t ,   T i b e a l   2 l a t e a . u  of R i g h t  Knee, H e a l i n g   b u t  Swelling. I' 

i n  3 s t a t e m e n t   d a t e d  November 2 3  1377, 
a l s o  i n c i i c a t z d   t h z   p a t i e x t  had ' I . .  . a number i>f setcr- .  
a f f l i c t i o n s  . . ." b u t   d i d   n o t   s p e c i f i c a l l y   o u t i i n e  ti12 
d i a g n o s i s   o r   p i a n  of t reatment   recommended.  

The s p o n s o r   t e s t i f i z d   t h a t ,   i n  l a t e  Ldovember of 1 9 7 7 ,  the 
p a t i e n t   s u s t a i n e d  a f a l l   w h i c h   r e s u l t e d   i n  a f r a c t u r e d  
v e r t e h r a   a n d   r e q u i r e d   h o s n i t a l i z a t i o n .   T h e   f r a c t u r e d   v n r t e b r a  
was conf i rmed   by  i n  h i s   s t a t e m e n t  of F e b r u a r y  
2 7 ,  1378 w h i c h   i n d i c a t e d   t h a t  a f r a c t u r e ,   c o m p r e s s i o n  cype, 
of L1 h a d   b e e n   s u s t a i n e d .   r e l a t e d   t h e  f a l l  which  
r e s u l t e d   i n   t h e   f r a c t u r e  t o  s e v e r e   d i a b e t i c   n e u r o p a t h y   w i t h  
p romlnan t  l o s s  of s e n s a t i o n  -11 the l o w e r   e x t r e m i t i e s  and  in 
t he   f i nge r s   and   marked   .weakness  of lower e x t r e m i t y  rnuscl:.s. 

s t a t e m e n t  of Februar;r ?-? ,  1973, l i s t e d  t h e  
f o l l o w i n g   c o n d i t i o n s  as p r z s e n t  :L:I t h e  aeneficiary:  . .  
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o Diabetic NephroDathy. This  condition was related to 
the  effect of diabetes on the kidney function and was 
associated with marked proteinuria, prominent edema and 
azotemia. It was a l s o  claimed to be assosciated with 
fluid and electroivte imbalance causing alterations in 
mental status. considered dialysis  to improve 
kidney status but tnere was 110 evidence that  this  was 
ever instituted. NO specific treatment was listed but 
doses of diuretics were prescribed to  reduce edema. 

o Diabetic Neurcpathy. Identified by as the 
cause of the patient's l o s s  of sensation (numbness) in 
fingers and lower extremities and her inability to 
ambulate  in safety. He further clairned that this 
condition had resulted in falls which caused fracturing 
of the vertebra L 1  and the  right knee. 
recommended assistance ir. ambulation. 

o Abscesses. it  was claimed that the patient had 
experienced a series of small abscesses in the left 
foot  which responded to treatment. The specific 
treatment was  not identified by 

o Vascular InsufficiencA. indicated that there 
was vascular insufficiency in the lower extrenitics bct 
did not indicate specific treatment. 

o EJausea, Vomiting, !liarrhea. It was claimed that the 
patient was prone to naussa, vomiting and diarrhea and 
was  often anorexic. These  conditions  were attributed 
to the autonomic neuropathy ar,d renal impairment. 
Lomotil for control of diarrhea and Emesert for nausea 
were prescribed. 

o Profound Hypcglycemia. claimed the patient 
was subject to  aburpt  changes x status related to 
hypoglycemia which required constant supervision. 

o Emotional State. it was reported that the patient was 
somewhat labile emotionally with impaired judgment and 
required close supervision. :io specific treatment was 
outlined for this condition. 

o Geileral  Ccinditions. described the patient as 
ansmic,  weak, tiring easily, and very; limited  in 
general exercisc tolerance. T t  was h i s  opinion that 
her prognosis was cc;nsidered vcry guarded. 

The Hearing F i l e  of Record c3ntains docc1nent.s r-lating o n l y  EO 

two hospital confinements, although t-ncre appear to have beer, 
others. First, there was a confinement from Alril 16 to !lay 
10, 1.975, f o r  tr-atment of diabetes inellitus  itssociated with 
advanced diabetic nephropathy,  neuropathy,  retinopathy, 
dyspnea and edcmz. The  discharge surnmzry indicates  that on 



5 

a d m i s s i o n   t h e   p a t i e n t  was n o t e d  t o  h a v e   a n   e n l a r g e d   h e a r t   w i t h  
g a l l o p ,   m a r k e d   r e s p i r a t o r y   w h e e z i n g ,  5 i l a t e r a l  p l e u r a l  
e f f u s i o n   a n d   g e n e r a l   e d e m a .  

Las ix  d i d n ’ t   p r o d u c e   t h e   d e s i r e d   d e c r e a s e   i n   r e t a i n e d   f l u i d  
a n d   t h e r e f o r e ,   H y g r o t i n  was added  as w a s  D i g o x i n   f o r   h e a r t  
f u n c t i o n .  A t  d i s c h a r g e ,   l u n g s  w h e r e  r e 2 o r t e d   e s s e n t i a l i y  
c lear  b u t   a c t i v i t y   w i t h c u t   d y s p r e a  w a s  Limited. T h e   d i s c h a r g e  
p l a n   i n c l u d e d  home n u r s i n g  care ,  a m b u l a t i 3 n  by w h e e l   c h a i r  
o n l y   b e c a u s e   o f   s e v e r e   n e u r o p a t h y ,  low sc?it d i a b e t i c   d i e t ,  
i n s u l i n ,  Las is  a n d   D i g o n i n   d a i l y   w i t h   H y g r o t i n  i.londc=y, 
V7ednesday a n d   F r i d a y ,   p l u s  Lomotil and  rlmersert. The P i n a l  
d i a q n o s e s  were: O r g a n i c   h e a r t   d i s e a s e   w i t h   c o n g e s t i v e  
f a i l u r e ,   p l e u r a l   e f f u s i o n   a n d  msssive edems. a n d   d i a b e t e s  
m e l l i t u s .  

T h e   b e n e f i c i a r y   r e c e i v e d   p r i v a t e   d u t y   h o n e   n u r s i n g   s e r v i c e s  
i n t e r m i t t e n t l y   b e t w e e n  Yovember 2 2 ,  1 3 i 7  a n d  J u n e  22, 1978. 

a b u r p t   c h a n g e s   i n   t h e   p a t i e n t ‘ s   C 2 l e c t r o l y t e   b a l a n c e  and her 
p h y s i c a l  2nd m e n t a l   i a p a i r m e n t .  Accordinq ta +_]:e ?3h~7sic.i2r!. 
t h e   p a t i e n t .  \.;as ab le  t o  ccjmplete onl;; ?art of  her sel5-:-7* 1 - ‘f,? 
a c t i v i t i e s  ar.d n e e d e d   c o n s i d e r a b l e   a s s i s t a n c e   w i t h  marlagirq 

d u t y   n u r s i n g  care i n   t h e  home, t h e   F h y s i c i a n   s t a t e d   t h a t   t h e  
p a t i e n t   w o u l d   r e q u i r e   n u r s i n g  home p l a c e m e n t .   F i n a l l y ,   t h e  
p h y s i c i a n  s t a t ed  t h a t   t h e   p a t i e n t ’ s   i l l n e s s  w a s   t e r m i n a l  and 
h e r   i n c a p a c i t y  was p r o g r e s s i v e .  

These  services were o r d e r e d  b y  the a t t c r?d i r , g  physlclar .  . .  due  to 

househo ld   and  homemaking c a s k s .  .LC - t h e  -.,bsencc of p r i v a t e  

T h e   s p o n s o r   t e s t i f i e d   t h a t   t h e   a t t e n d i n g   F h y s i c i a n   a d v i - s e d   h i m  
i n  1 9 7 7  t h a t   t h e   b e n e f i c i a r y   h a d   a p p r o x i n a t c l y   s i x   i n o n t h s  t o  
l i v e .  He f u r t h e r   t e s t i f i e d   t h a t   t h e   a t t e n d i n g   p h y s i c i a n  
d i s c h a r g e d   t h e   b e n e f i c i a r y  t o  hcme  onl;. upcn the c o n d i t i o n   s h e  
would  have a f u l l - t i m e   z u r s e .  

T h e   r e c o r d  reveals t h a t   n u r s e s  were p r e s e n t   d u r i n g   d a y t i n e  
s h i f t s   p r i m a r i l y   d a y s  when t h e  s p o n s o r  t%izs a t  work .   Dur ing  
t h e   r e m a i n i n g  time, t h e   s p o n s c r  cared for his w i f e .  

T h e   s p o n s o r   t e s t i f i e d   t h a t   h e  hac‘ been t r a i n e d  t o  3 d m i l l i s t e r  
i n s u l i n  t o  h i s   w i f e ,  t e s t  h F r  u r i n c ,   m d  t ake  b l o o d   p r c s s u r c I  
alzd t h a t   h e  often ca l led  -the p h y s i c i m  reqard inq  his w i f e ‘  c: 
c n r 2 .  
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g e n e r a l ,   r e v i e w  of t h e  no tes  revea l  sk i l1F .d  services per formed 
by t h e   n u r s e s  were l i m i t e d ,   p a r t i c u l a r l y   p r i o r   t o  ilay 1978, 
and g e n e r a l l y   c o n s i s t e d  of t h e   f o l l o w i n g :  

o M o n i t o r i n g   I n t a k e   a n d   O u t p u t .  - l k a s u r i n g   o r   e s t i m a t i n g  
f l u i d   i n t a k e   a n d   o u t p u t .   I 4 e d i c a t i c ; n   a l t e r e d   o n   t h e  
b a s i s  of m e a s u r e m e n t   o r   e s t i m a t i o n .  

o A d m i n i s t r a t i o n  of X e d i c a t i o n .  - Z x c e p t   f o r   i n s u l i n ,   a l l  
m e d i c a t i o n s  were a d m i n i s t e r e d   o r a l l y   o r   r e c t a l l y .  
i n s u l i n   i n j e c t i o n s  were gi7;en by t h e   n u r s e  ar,d t h e  
s p o n s o r  when n u r s e s  were n o t   o n  d u t y .  

o PIol l i tor inq of V i t a l  S i g n s   a n d   O b s e r v a t i o n s .  - D a i l y  
b l o o d   p r e s s u r e   r e a d i n q s   t a k e n ,  and obse rved   and  - 
r e p o r t e d   b e n e f i c i a r y   l e v e l  of c o n s c i o u s n e s s   a n d   g e n e r a l  
c o n d i t i o n .  

o U r i n e  T e s t i n g .  - U r i n e   s u g a r   a n d   z c e t o n e  {were t c s t ed  
u s u a l l y  OR a d a i l y   b a s i s   a n d  a t  xirnes n o r e  frequenti.7:. 
D e p e n d i n g   o n   t h e   r e s u l t s ,   i n s u l i n  w;1s a d j u s t z d ;  
h o w e v e r ,   t h e   r e c o r d s   i n d i c a t e  tnis xas r a r e .  

c) P h y s i c a l  Therapy .  - Range o f  notion e x e r c i s z s ,  l ,?q 
l i t t s ,  a c t i v e  and p a s s i v e   s t r e n g t h e n i n g   p r o c e d u r e s .  

c: P e r s o n a l  Care. - Persona l   g rooming  i: :cludinq i l a t h s ,  
shampoos, n a i r  c o l o r i n g   a n d   c u r l i n q ,   ; j a c k  rs5s .z.nd 
a p p l \ 7 i n q   l o t i o n .   A s s i s t e d   S e n e r i c i c r y  5i-i a p p i y i a q  
makzup, d r e s s i n g   a n d   d e a l i n g   w i t h  z h i l d r m .  Due t-z 
i n c o n t i n e n c e ,   d i a r r h e a   a n d   v o m i t i n g ,  the c u r s e s  
zss i s t cd  in F c r s o n a i  care en t h e s e   o c c a s i o n s .  
Assis tance i n   a m b u l a t i o n  was yrovided .  A f t e r  -the 
h o s p i t a l i z a t i o n   i n  May 1 9 7 6 ,  It a p p e a r s  t h e  b e n e f i c i a r y  
was c c n f i n e d  t o  a w h e e l c h a i r .  

A l t h o u g h   m i n o r   d i f f e r e n c e s  e x i s t  between  documents ir, t h e  
f i l e ,  n u r s i n g   r e c o r d s   i n d i c a t e   t h e   n u r s e s  were i n  a t t 2 n d a n c e  
d u r i n g   t h e  f o l lcwing p e r i o d s  : 

2 .  J a n u a r y  3 t o  
l l a r ch  2 6 ,  1 9 7 8  50 3 8 3  $6.75 2,625.75 
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5. Xay 2 2  t o  
J u n e  17, 1 9 7 %  2 3  111 $6 .25   1 ,239 .35  

6 .   J u n e  1 9  t o  
June 2 8 ,  1978 8 62.5 $6.55 4 2 % .  1 2  

TOTAL 125 97i.5 $6,515.72 

T h e   r e c o r d   f u r t h e r   r e v e a l s  t h a t  only f i v e  CIiiUIPUS claims were 
f i l e d   f o r   t h e   p r i v a t e   d u t y   l l u r s i n g   s e r v i c e s .  One claim i n   t h e  
t o t a l  am0ur . t   o f   $879.50   ( inc ludinq  L? two d o l l a r   d i s c r s p a n c y )  
was r i l s d   f o r   n u r s i n g  services from i.!ovember 2 7  t o  December 
3 0 ,  1 9 7 7 .  A second  claim f o r   s e r v i c e s  received f r o m   J a n u a r y  3 
t h r o u g h  ;.larch 2 6 ,  1 9 7 8 ,  i n   t h e   a m o u n t   o f   $ 2 , 6 2 5 . 7 3  was a l s o  
f i l e d .   T h e s e  claims were p r o c e s s e d  by t h e   p r e v i o u s   f i s c a l  
i n t e r m e d i a r y   f o r   t h e  S t a t e  of Iowa, 31ue S h i e l d  of I c w a ,   w i t h  
p a y m e n t   i s s u e d   i n   ? h e   a m o u n t  of $2,758.;1. 

T h r e e   c i a i m s  were s u b s e q u e n t l y   i i l z d   x i t h   t h e   c u r r e n t   f i s c a l  
i n t e r m e d i a r y   f o r   t h e  S t a t e  cf Iova,  i i i s c o n s i n   P h y s i c i a n s  
S e r v i c e ,   f o r   n u r s i n g  services fron ;lay 1-1 t h r o u g h  i4ay L O ,  
1 9 7 6 ,  !lay 2 2  t h r o u g h   J u n e  17, 1978, a n u  Zune 19, 1 9 7 5  th rough  
J u n e   2 8 ,  1 9 7 8 .  T h e   t h r e e  c l a ins  L:erc f o r   $ 4 7 9 . 2 5  , $1,223.84 
( a  t e n   d o l l a r   d i s c r e p a n c y ) ,  ar,a 2423.12 r e s p e c t f u l l y .  'These 
t h r e e  claims were d e n i e d  bl7 the Lisc.21 i n t e r m e d i a r y  :.:<cept f o r  
o n e   h o u r  cif s k i l l e c i   n u r s i n g  care  rlcr 23:~. P a y m e n t s   i n  thc 
t o t a l  amount 0 2  $ 4 8 . 6 0 ,  $87.68, and .;75.:^;2 were madc on t h e  
claims. 

-. 

T h e   b a s i s   f o r   p a r t i a l   d e n i a l  : ~ f  t h e  t;.lairns by t h e  r i sca i  
i n t e r m e a i a r y  was t k t  a majori t ; ;  cf the care  c o u l d   h a v e  beer. 
p r o v i d e d  b y  a f a n i l l (  menber o r   u n s k i l l e d   a t t e n d a n t .  On 
i n f o r m a l   r e v i e w   t h e   f i s c a l   i n t e r m e d i a r y   a u t h o r i z e d   a n  
a d d i t i o n a l   p a y m e n t  of $ 2 7 . 4 0 .  

F o l l o w i n g   a n   a p p e a l  of OCIiAI.IPUS, n e d i c a l   c o n s u l t a n t s   w i t h   t h e  
C o l o r a d o   F o u n d a t i o n   f o r  PTedical Care r ev iewed  t h e  f i l e .  I:; 
t h e   o p i n i o n  o r  t h e   r e v i e w i n g   p h y s i c i a n s ,   s p e c i a l i s t s   i n  
i n t e r n a l   m e d i c i n e ,   t h e  care was n e c c s s a r y   b u t   m o s t  services 
r e c o r d e d  in t h e   n u r s e s '   n o t e s   c o u l d   h a v e   b e e n   p e r f o r n e d  by 3r; 
a v e r a g e   a d u l t   w i t h   m i n i m a l   i n s t r u c t i o n  ;)r s u p e r v i s i o n .  One 
h o u r   o f   n u r s l n g  care  p e r  day was c o l l s i d c r c d   a p p r o p r i a t e .  T h e  
r e v i e w i n g   p h y s i c i a n s   f u r t h e r   s t a t e d  t h a t ,  i n   t h e i r   o p i n i o n ,  
t h e  case in q u e s t i o n  was p r i m a r i l l 7   c u s t o d i a l  ir, n s t u r e   u n d e r  
CIIXJIPUS c r i t e r i a .  

The OCiIX4PUS review u p h e l a  t h e  p a r t i a l   c 2 z n i a l  c;f t h e  c l A i m s  on 
t h e   b a s i s  the care  was c x c l u d e d  f ron  CH:V.IPUS coverage as 
c u s t o d i a l  czre .  The @Ci!E-P!PUS review d e c i s i o n   d i d  n c t  a d d r e s s  
t w o  c 1 a i n . s   p r e v i o u s l y  p;iiC: i o r  s e r v i c e s   r e c e i v e d   f r o n   r l o v e m u c r  
2 2 ,  1377   t h rough   [ ; a r ch  2 5 ,  197s. L R  a d d i t i o n ,  no CIIA!-IPLJS 
claim h a s   b e e n   r e c e i v e d   f o r   t h e   n u r s i n g  r;erTb7ices r e c e i v e d  f r c m  
Ziarcil 2 7 ,  1 9 7 8  t h rcugh   Apr i . 1  15, i978. 

- 



A h e a r i n g  was r e q u e s t e d   b y   t h e   s p o n s o r  as  t h e   s u r v i v i n g   s p o u s e  
a n d   h e i r  of t h e   d e c e a s e d   b e n e f i c i a r y .  The a p p e a l  f i l e  
re f lec ts  p r o b a t e  cf t h e  e s t a t e  of t h e   b e n e f i c i a r y  i s  n o t  
r e q u i r e d   a n a   t h e r e f o r e   n o   p e r s o n a l   r e p r e s e n t a t i v e   h a s   b e e n  
a p p o i n t e d .  

The   S t a t emen t  of OCHAIIPUS P o s i t i o n   s u b m i t t e d   p r i o r  t o  t h e  
h e a r i x g   o p i n e d  there  were no  a p p a r e n t   d i f f e r e n c e s   b e t w e e n   t h e  
care r e n d e r e d  Play 11 t h r o u g h  ,June 2 5 ,  1 9 7 8   a n d   t h a t  care 
r e n d e r e d   p r i o r   t o   [ , l a r c h  26, 1 9 7 8   T h e r e f o r e ,   t h e   e n t i r e  
e p i s o d e   o f  care from  November 2 2 ,  1 9 7 7  t h r o u g h   J u n e  2 8 ,  1978,  
was c h a l l e n g e d  at t h e   h e a r i n g  as e x c l u d e d   u n d e r  CIIr?;.IPUS as  
c u s t o d i a l  care ,  e x c e p t   f o r  a maximum of one   hour  of s k i l l e d  
n u r s i n g   s e r v i c e s   p E r  aay. 

ISSUES A N I  FITJDIlJCS O F  FACT 

As s t a t e d   3 b o v e ,  it was thi? OCIIEJIPUS 2 o s i t i o n  s t  the i Iear ing  
t h a t   t h e   e n t i r e   D e r i o t i  of c a r e  from ::ovenber 2 2 ,  I 3 7 7  thrgugh 
June   28 ,   I978   skou ld  be in i s s u e   i n  t h i s  a p p e a l .  The 
Recommended D e c i s i o n   c c r , s i d s r e c  tk? p e r i o d  of December 2, i 3 7 ?  
t o   J u n e  2 3 ,  1373 t o  be i n  i s s u e .   i ! h i l e   n o   n u r s i n ?  noz3s were 
p r o v i d e d   f o r  November 22, 1 9 7 7  to December 5, 1 9 7 7 ,  Z must 
a s s u m e   t h e   s e r v i c e s  were similar d u r i n g   t h a t   p e r i o d  t o  t h o s e  
from  December 5 ,  1 9 7 7  th rough   June  2 8 ,  1 9 7 8  as  t h e   c o n d i t i o n  
of t h e   b e n e f i c i a r y   d u r i n g   t h i s  period began t o  decli;:e. 
T h e r e f c r e ,  I f i n d  t h e  p r o p e r   p e r i o d  i n  i s s u e  is 1JovemSer 22, 
1 9 7 7  t h r o u g h   J u n e  2 6 ,  1 9 7 8 .  

Based  on t h i s   f i n d i n g ,  t h c  pr imar??  issues i n  t h i s   Z p p e a i   a r c  
(1) w h e t h e r   t h e   p r i v a t e   d u t y  n u i - s i n q  s e r v i c e s   p r o v i c i e d  
fiovembcr 2 2 ,  1377 t h r o u g h  J u n e  28, 1 9 7 3  vere c u s t o d i a l  care 
and (2) w h e t h e r   t h e s e   s e r v i c e s  E W E  :hz s p e c i f i c   r e q u i r e m e n t s  
of Depar tment  of Defense  I?.ecjUlation 6Ci0.3-R, t h e  applicable 
r e g u l a t i o n   g o v e r n i n g  CHAMPUS, f o r   a u t h o r i z e d   p r i v a t e  4at.; 
n u r s i n g ?  

C u s t o d i a l   C a r e  

LJndcr 10 U . S . C .  1 0 7 7 ( b )  (1) . :us todial  car: i s  
s p e c i f i c a l l y   e x c l u d e d   f r o m  CHNWUS c o s t - s h a r i n . 9 .  DoD 
6010 . g - R ,  c h a p t e r  117, E. 1 2  implements  this e x c l u s i o n  !;I/ 

p rcvidi : ;g ,  i n  p a r t ,  ,2s i o i i r jws :  
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I I  1 7 C u s t c d i a l  Care. The s t a t u t e   u n d e r  
which CI!NdPUS o p e r a t e s   s p e c i f i c a l l y  
e x c l u d e s   c u s t o d i a l   c a r z .   T h i s  is :I v e r y  
d i f f i c u l t   a r e a  -to a d m i n i s t e r .   F u r t h e r ,  
many b e n e f i c i a r i e s   ( a n d   s p o n s o r s )  
m i s u n d e r s t a n d  what i s  meant by c u s t o d i a l  
ca re ,  a s s u n i r , g   t h a t   b e c a u s e   c u s t o d i z l  
care i s  :lot c o v e r e d ,  it i m p i i e s  -the 
c u s t o d i a l  i s  n o t   n e c e s s a r y .  This 
i s  n o t   t h e  case; i t  only   means  rhe 
c a r e   b e i n g   p r o v i d e a  i s  not a t y ~ e  of 
c a r e  f o r  which CHAMPUS h c n e f i t s  crln 
be e x t e n d e d .  



care cases m i g h t   b e  a s p i n a l   c o r d  
i n j u r y   r e s u l t i n g  i n  e x t e n s i v e   p a r a l y s i s ,  
a s e v e r e   c e r e b r a l   v a s c u l a r   a c c i d e n t ,  
m u l t i p l e   s c l e r o s i s   i n  i t s  l a t t e r  
stages, o r   p r e - s e n i l e   a n a   s e n i l e  
d e m e n t i a .  These c o n d i t i o n s  do n o t  
n e c e s s a r i l y   r e s u l t   i n   c u s t o d i a l  care  
b u t  are  i n d i c a t i v e  of t h e  t.ypes of 
c o n d i t i o n s   t h a t  sometimes do. I t  i s  
n o t   t h e   c o n d i t i o n  i t s e l f  t h a t  i:; 
c o n t r o l l i n g   b u t  whether t h e  care  
b e i n g   r e n d e r e d   f a l l s   w i t h i n  the 
d e f i n i t i o n  of c u s t o d i z l  c a re .  

c .  B e n e f i t s   A v a i l a b l e  in 
C o n n e c t i o n   w i t h  a C u s t o d i a l  Care Case. 
CEIAIJIPUS b e n e f i t s  are not A v a i l a b l e   f o r  
s e r v i c e s   a n d / o r   s u p p l i e s   r e l a t e d  t.0 ,?. 

c u s t o d i a i  cz re  case ( i n c l u d i r l q  t h e  s u p e r -  
v i s o r y   p h y s i c i a n ' s  c a r e ) ,  w i c h   t h e  
f o l l o w i n g   s p e c i f i c   , z x c z F t i o n s :  

( 2 )  ? J u r s i n c j   S e r v i c e s :  L i i r L i k ? d .  T t  
is  r z c o g n i z e d  E h a t  zven   t hough  t h e  cAre 
b e i n g   r e c e i v e d  ia d e t e r x i n e a  t o  b ?  

p r i m a r i l y   c u s t o d i a l ,  an  z c c a s i o n a i  
s p e c i f i c   s k i l l e d   n u r s i n g  service may be 
r e q u i r e d .  Xhere i t  i s  d e t e r n u n c d   s u c h  
skilled n u r s i n g   s e r v i c e s  a r e  needed ,  
b e n e f i t s  may b e   e x t e n d e d  fo r  one  (1) 
h o u r  of n u r s i n g   c a r e   2 e r   d a y .  

( 3 )  P a y m e n t   f o r   P r e s c r i p t i o n  i>ruc;s 
a n d   L i m i t e d   S k i i l e d   : . ; u r s i ; ? g   S e r v i c e s  9ocs 
not A f f e c t  Cus.tc;dial C a r -  9 - t e r m i n a t i o n .  



t o  a n   a c u t e  care  g e n e r a l  o r  s p e c i a l  
h o s p i t a l ,   u n d e r   t h e   f o l l o w i n g   c i r c u m s t a n c e s :  

(1) P r e s e n c e  of A n o t h e r   C o n d i t i o n .  
:?hen a b e n e f i c i a r y   r e c e i v i n g   c u s t o d i a l  ca re  
r e q u i r e s   h o s p i t a l i z a t i o n   f o r  t h e  t r e a t m e n t  
of a c o n d i t i o n   o t h e r   t h a n   t h e   c c n d i t i o n  
f o r   w h i c h   h e  cr she i s  r e c e i v i n g   c u s t o d i z l  
care ( a n  2::ample n i g h t  be a brokesl ieq 
a s  a r e s u l t  ~f a f a l l )  ; o r  

(2) A c u t e   E x a c e r b a t i o n  of th? 
C o n d i t i g n   f o r  Which C u s t o d i a l  C 3 . r ~  is 
B e i n g   R e c e i v e d .   t i h e n   t h e r e  i s  an  a c u t e  
e x a c e r b a t i o n  of t h e   c o n d i t i o n  fo r  which 
c u s t o d i a l  care i s  b e i n g   r e c e i v e 6  which 
r e q u i r e s  ac t iyJ -e  i n p a t i e n t   t r e a t m e n t _  
which i s  o t h e r w i s e   c o v e r e d .  

CI . . . .  

T h c   a v a i l a b l e   r e c o r d s   f u r t h e r   i n d i c z t e  Little e v i d e n c e  
t h a t  t h e  l a t e  b e n e f i c i a r y   w o u l d   r - ? c o v e r .  i n  ? a c t ,   t h e  
m u l t i p l e   c o n a i r , i o n s  \;ere e x p e c t e d   t o  ?regress and 
becone  rnore d i s a b l i n g .   I n  h i s  r ’ebruar  I‘ 2 7 ,  1 9 7 3  
s t a t e m e n t ,   o u t l i n e d  t he  c h r s n i c   2 : o n d i t i o n s  
a s s o c i s t e d   w i t h   ne b e n e f i c i a r y ‘ s  G::z:.rere d i a b e t i c  <-;tlte 
.~nd i n d i c a t e d  t h a t  b e c a u s e  of these  c s n d i t i o n s  trh? 
Senef   ic iar ; : r  was s u h s t z E t i a l l y  iapairea i n  her z b i l i k y  
t o  a m b u l a t e ,  see p r o p e r i y ,   n a i n t z i r i   ~ d e q u a t z  
n u t r i t i G n a i  and fluid b a l a n c e s ,  ;%.nr? control the ? r i r n a r - . T  
G i a u e t l c  c o n d i t i o n .  

- 



anticipated. On the contrary, statement 
indicates the patient's condition would continue, 
progrzss, and eventually result in her dcath. 

c> Require a potected, monitored and/or contrGiled 
environement whether in  an instituticn or in t h e  home. 
It was the attending physician's opinion that r-he 
beneficiary required close supervision and assistance 
because of the fact that she had limited v i s u a l  acuity, 
difficulty ambulating independently, in?pair.zd judqaent, 
and was prone to aburpt changes in h e r  physicai s-tcltus. 
He stated that without daily nursj.nq car? -7t ~ I ~ K - E  ?.nd 
fairly close medical supervision, the pnti.znt vjoule 
require nursing home placement. 

The patient's general condition did not pcrnit her to 
functicjn outsid3 a controlled and monitored cnvircnncnt 
and the continuing decline in her health nroqrzsszd to 
the degree that ambulation to a wheelchair :../as r h z  
maximum extent of her activity. Thz c117~iL.:.ble -videnc=. 
confirms that the ber:ef iciary required assistance 2nd 
close supervision in the home as an altc>rnative * a  

nursing home confinement. 

~~ 

0 

Requires assistance to support the csscntisls <if daily 
living. The ;.ittandizg physician's statcmcnt si 2 7  
February 1978 ir,uicates that t h e  patic2r.t xequired 
assistance in selfcare activities , dmbulation, ,?nC 

maintaining adequate oral intake of fluid c;L:--d 
nutrition. T h e  nurses' Ilotes indiczte t h a t  t h e  
beneficiary required assistance in b a t h i n g ,  tDil.eti:>q , 
and general personal care. 

The nurses were  also needed to prepare and assist in 
food and  fluid intake, maintain skin care, and ;*~sist 
in dressing. These records alsc report periodic 
episodes of incontinence and frequent bcuts 0 5  
vomiting. The evidence establishing the heneficiar1J's 
degree of clisability would necessarily indicate khat 
her ability for total selfcare was extremely limited 
and, therefore, support in t h e  essenticls of dailg7 
living was required. She very clearly required h e i p  to 
support the essentials of tiail-? liviEq; irL fact this 
represents a major portion of the nursesi time. 

Not under active and specific medical, surqical a n d / o r  
psychiatric treatment which will reduce the disabilitv 
to the extent necessary to enable t h e  Datient to 
function outside the protected, monitored and/or 
controlled environment. The nvai1,tble evidence , 
physician's  StatcmecLs, and T.Tery iimitx? hcspital 
records do not. confirn  that active medical,  surgical, 
or psychiatric treatment designed t3 reduce the 
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b e n e f i c i a r y ' s   d i s a b i l i t y  t o  t h e   e x t e n t   n e c e s s a r y  t o  
enable h e r   t o   f u n c t i o n   o u t s i d e   t h e  home e n v i r o n m e n t  and  
w i t h o u t   a s s i s t a n c e ,  was i n s t i t u t e d .  T h e   t h e r a p e u t i c  
r e g i m e n   o u t l i n e d   i n   t h e   p h y s i c i a n s '   s t a t e m e n t s  
i n d i c a t e s  t n a t  t h e  medical t r e a t m e n t   o f f e r e d  was 
p r i m a r i l y  t o  r e d u c e  t h e  d i s c o m f o r t i n g  symptoms 
a s s o c i a t e d   w i t h   t h e   d i a b e t i c   c o n d i t i o n   a n d   t h s   v a s c u l a r  
a n d   n e u r o l o g i c a l   c c m p l i c a t i o n s   w h i c h   o c c u r r e d .  

i n d i c a t e d   t h a t   t h e   g e n e r a l   p l a n   o f  t r e a t n r n t  
i n c l u d e d   d a i l y   i n s u l i n  sild a c o n t r o l l e d   d i e t ,   L o m o t i i  
t o  c o n t r o l   d i a r r h e a ,   a n d  E m e s e r t  s u p p o s i t o r i e s  t o  
r e l i e v e   n a u s e a .   T h e s e   m a s u r e s   e s s e n t i a l l y   p r o v i d e d  
r e l i e f  of symptoms b u t  d i d  n o t   s f f e c t  a c u r e  of t h e  
c o n d i t i o n   w h i c h   p r o d u c e d   t h e   s y m p t o m s .   R e n a l   d i a l y s i s  
was l i s t e d  a s  a p G s s i b l e   c o n s i d e r a t i o n   f o r   t h e  
b e n e f i c i a r y   b u t  n o  e v i d e n c e  was ? r e s e n t e d   t h a t   w o u i d  
i n d i c a t e   t h i s  was s e r i c u s l y   i n v e s t i g a t e d .  

T n  !%lay 1 9 7 8 ,  the b e n e f i c i a r y  was d i s c h a r g e d  a € t e r  2 
t h r e e - w e e k   h o s p i t a l   c o n f i n e m e n t .  p l a n  or 
t r e a t m e n t  a t  t h a t  t i m e  i n c l u d e d  s a i t  r e s t r i c t e d  
d i a b e t i c  d i e t ,  d a i l y 7   i n s u l i n ,   d a i l y   d i u r e t i c s  p l u s  r ; ~ ,  
a d d i t i o n a l   d i u r e t i c   - t n r e e  t ines  p z r  week t o   r e d u c e  
edena, criai1.y DiqGXin t o  i m p r o v e   h e a r t   e f f i c i e n c y ,  c ~ c i  
m e d i c a t i o n s  t o  relieve n a u s e a  and d i a r r h e a .   A g a i n ,  
t h i s   p l a n  of t r e n t n . e n t  was c les iqnca  t o  r e l i e v e  ::nc . ,  

synptorns  relatclci t o  t.he c o m p l i c a t i c n s  of t h e   d i a b e t z s ,  
and  t c  c o n t r o l  t h e  d i a b e t e s   m e l l i t u s   a n d  t h e  c3rd iac  
d isease ,  b u t  i t  was r o t  i n t e n d e d  GY e x p e c t e d  t o  
e l i m i n a t e ,   o r   r e s u l t  i n  t 5 ~  c u r 2  of any o f ,  t h e  
b e n e f i c i a r y ' s   c h r o n i c   c o n d i t l ,  1 nns. 

T h e r e  i s  n o   i n d i c a t i o n   t h a t   t h e   p a t i e n t  was c o n s i d e r e d  
a p r o p e r   c a n d i d a t e   f o r   a n y   s u r g i c a l   p r c c e d u r e s   t o  
c o r r e c t   v a s c u l a r   p r o b l e m s  or r e n a l   i n s u f f i c i e n c y .  
F u r t h e r ,   a l t h o u g h  some e m o t i o n a l   i n s t a b i l i t y  was 
i d e n t i f i e d   b y   t h e   a t t e n d i n q   p h y s i c i a n ,   t h e r e  i s  110 
i n d i c a t i o n   t h a t   p s y c h i a t r i c   t r e a t m e n t  was s u g g e s t e d   i n  
t h i s  case. T h e   a v a i l a b i e   e v i d e n c e   i n   t h e   H e a r i n g   F i l e  
of R e c o r d   e s t a b l i s h e s   t h a t ,  the medicai  management x z s  
d i r e c t - d  a t  c o n t r c l l i n g  t h e  r.;fc?cts of t h e   h e a r t  
d i s e a s e ,   d i a b e t e s  and o the r  c o n p l i c a c i o n s ,  but t h a t  
t h e r e  was no a c t i v e   m e d i c a l ,   s u r g i c a l   o r  psychiatric 
t r e a t m e n t   s u g g e s t e d  c r  pcri-Grmed t h a t  v:iould have been  
e x p e c t e d  ' i ~  r e s t o r e  t h e  p a t i e n t  t o  a 6 e q u a . t e   i n d e p e n d e n t  
f u n c t i o n .  

rill C o l o r a d o   F o u n d a t i o n  Cor ; : e d i c a l  Care r e v i s w e d   t h e  case ;ma 
c o n c l u d e d   t h a t  t h e  e v i c ' e n c c   a v a i l z h l e   e s t a b l i s h e d  -the 
e x i s t e n c e  of ;I d i s a b i l i t y   w h i c h  was e x p e c t e d  t o  c o n t i n u e  J . R ~  
he p r o l o n g e d ;   t h a t  a c o n t r o l l e d ,   3 u p c r v i s e d   e n v i r o n m e n t  was 
r : z q u i r c d  b y  t h e   p a t i e n t ;   t h a t  t h e  b e n t ? f i c i a r y   r e q u i r x i  
: l s s i s t a n c c  tc s u p p o r t   t h e   c : : s s e n t i z l s  o f  d a i l y   l i v i n g ;  cinci t h J r  
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there was no evidence of active medical  care designed to 
reduce the patient's disability. The  report of these 
reviewing physicians confirmed the determination  that the 
beneficiary's private duty nursing care in excess of one hour 
per day, during the period 2 2  November 1977 through 2 8  ?J'une 
1978,  was primarily custodial and therefore, excluded by t5.e 
CHAPIPUS law and Regulation. 

Testimony at the hearing does not contradict the custodiai 
nature of the care. The attendirig physician's statement  that 
home nursing was the only alternative to nursing home care 
supports the above conclusion. Therefore, I find the private 
duty nursing services provided November 22, 1377 through June 
2 8 ,  1978 were custodiai and excluded from C:LW.1PUS coverage. 

The Hearing Officer, in his Recommended Decision, listed the 
issue of custodial care,  but neither discussed the criteria 
nor made a finding on this issue. Despite attempts by 
OCI1X4PUS to correct this erroneous action, the Eearing Officsr 
placed the issues in an "either-or"  posturr, thereby failing 
to discuss this relevant (and dispositive) issue. For this 
primary reason, I have rejected the Reccmmentied Decision. 

Pursuant to the above quotea regulatory provision, a nasixun 
of  one hour per day  may be cost-shared fcr skilied nursing 
services in a custodial care case. ijue ts the sericus 
physical condition of the beneficiar17,  it is evident 
occasic;nal skilled nursinq services were required. Therefore, 
I find the maximum of one nour of skilled Eursinq :;cn-;iczs p c r  
day is allowable. As the record reflects that, prior to :.!arch 
2 6 ,  1378, the charges were paid in  full, potentiai rzcoupment 
of -the difference between these payments ana appropriat? 
payment-s =or  one hour of skilled nursing per clay must be 
considered. Therefore, this matter is referred to OCHATIPUS 
for determination of the correct payment for services in 
question and consideration of recoupment action if appropriate 
under the Federal Claims Collection Act. 

Private Dutv Nursina 

Even if the beneficiary's case had not been determined 
primarily to involve custodial care, the private duty heme 
nursing care would have tc meet criteria for CH-UJIPUS caveraqz 
specified in Department of ilefense Rcqulation 6010.3-3. As 
defined by  the Regulation, private (special) nursing services 
me an : 

I' ... skilleci nursing services rendered 
to an individual vatient rccuiring 
intensive medicai care. r-;ucil private 
duty (specl-311) nursing must be 1 3 1 7  an 
actlvely practicing 2ec;istered TJurse 
( P , . f J . )  cr Liccns?a Practical or 
Vocational iiurse (L.P.PJ.  Ut^ L . V . I I . ) ,  



o n l y  wher, t h e   m e d i c a l   c o n d i t i c n  of 
t h e   p a t i e n t   r e q u i r e s   i n t e n s i f i e d  
s k i l l e d  n u r s i n g  services ( r a t h e r  
t h a n   p r i m a r i l y   p r o v i d e d   t h e  
e s s e n t i a l s  cf d a i l y   l i v i n g )   a n d  when 
s u c h   s k i l l e d   n u r s i n g  care i s  o r d e r e d  
hy t h e   a t t e n d i n g   p h y s i c i a n .  " (DoD 
6010.8-R, c h a p t e r  11, €3.142). 

S k i l l e d   n u r s i n g   s e r v i c e  i s  d e f i n e d  a s :  

' I . . .  a s e r v i c e   w h i c h   c a n   o n l y   b e  
f u r n i s h e d  by an  R . N .  ( o r  L .  P . t ? .  or  
L . V . N . )  , and r e q u i r e d  t o  be per fo rmed  
u n d e r   t h e   s u p e r v i s i o n   o f  a p h y s i c i a n  
i n   o r d e r  t o  a s s u r e   t h e   s a f e t y  of t h e  
p a t i e n t   a n d   s c h i e v e   t h e   m e d i c a l l ; .  
d e s i r e d   r e s u l t .   E x a m p l e s  of s k i l l - c d  
n u r s i n g   s e r v i c e s  are i n t r a v e n o u s  
o r   i n t r a m u s c u l a r   i n j e c t i o n s ,  lelrin 
t u b e  cr g a s t r o s t o m y   f e e d i n g s ,  o r  
t r a c h e o t o m y   a s p i r a t i o n   a n d   i n s e r t i o n .  
S k i l l e d   n u r s i n g   s e r v i c e s  a r e  o t h e r  
t h a n   t h o s e  services w h i c h   p r i c m r i . 1 ~ ~  
p r o v i d e   s u p p o r t   f o r   t h e   e s s e n t i a i ;  
o f  2ail-y i i v i n g  o r  w h i c h   c o u l d  i j a  
Fe r r c rmed  !I:J an u n t r a i n e d   ~ i c i u l t  
. . i i t h   n i n i n u m   x s t r u c t i o n  ar,d/or 
s u p e r v i s i c n . "  { D o D  6 0 1 0 . 8 - R ,  
c h a p t e r  II, B.lG1.) 

"Pr iva t e  D u t y   ( S p e c i a l )   t i u r s i n g .  
B e n e f i t s  arc  a v a i l a b l e   f o r   t h e   s k i l l z d  
R u r s i n g  services r e n d e r e d  by a 
p r i v a t e   d u t y   ( s p e c i a l )   n u r s e  t o  an 
i n d i v i d u a l   b e n e f i c i a r y / p a t i e n t  
r e q u i r i n g   i n t e n s i f i e d   s k i i l e d   n u r s i n g  
care  w h i c h   c a n   o n l y   b e   p r z v i d e d   w i t h  
t h e   t e c h n i c a l   p r o f i c i e n c y   a n d   s c i e n t i f i c :  
s k i l l s  32 z n  2.13. The s p e c i e i c  skiilcd 
n u r s i n g  se rv ices  b e i n g   r e n d e r e d  a r e  
c o n t r o l l i n g ,  n o t  the c o n d i t i o n  o f  t h e  
p a t i e n t   n o r  the p r o f e s s i o n 2 1  s t a t u s  
of t h e   p r i v a t o  d c t y  I s p e c l a i )   n u r s e  
r e n d e r l n g   t h e   s 3 r v l c e s .  



(2) The private duty (special) 
nursing care  must be ordered and 
certified to be medically necessar;. 
by the attending physician. 

( 3 )  .. .. 
(4) Private duty (special) 1lursicc 

care does not, except incidentJlly, 
include services which prinari1T.f 
provide and/or support the essentizls 
of daily living, or acting as a 
companion or sitter. 

(5) If the private duty (speciai) 
nursing care services being performed ::rz 
primarily those which could be renaered 
by the average adult with minimal 
instruction and/or supervision, thc 
services would not qualify ;is coTrercd 
private duty (special) nursing cervices 
regardless of whether performed by 
an R . N .  , regardless of whether (1: n o t  
ordered and certified to by the 
attznding physician, and regardless 
of the condition of the patient. 

I1 .... 
As specified in  the above quoted regulator-:l ' ; ; L - O T ~ L S ~ O I ; ,  t.o 
qualify f o r  Ci-iAIQUS benefits, the private duty nursir?g 
services nust be skilled services, sot serT:iccs which 
primarily provide support for the essentials af riaily  ?.ivir,g 
or could be performed by an average adult with minimal 
instruction/supervision. The  nurses' notes sf recorcI do not 
reveal that the services provided the beneficiary meet these 
requirements. As detailed above, services G? personal care, 
ambulation, oral  an6  rectal administration of medication, 
monitoring of vital signs, and urine testina, f o r  cxarr,ple, 
could be provided by an average adult and. are not of a skilled 
nature. Injectior, of medication is normally a skill~ed 
service; however, insulin is normally adr.?inisterea b y  the 
patient or a nember of the family--equating to an average 
adult. The physical therapy exercises likewise could be 
performed by an individual with minimal instruction. 

. .  

Further, the private duty nurses herein were engaged for an 
eight hour daytime shift corresponding to the sponsor's c;ork 
schedule. Otherwise, the sponsor pr~vicied -the care requircd. 
at which he had been instructed and he maintained some contact 
with the attending physician during these times. I cannot 
:scape %he  conclusicr: that, if the sponsor could provide 
essentially the same care provided b y  the nurses, the services 
were not of a skiilcd nature. The controlling questicn,  then, 



i s  n o t  who p r o v i d e d   t h e  services b u t   d i d   t h e  services r e q u i r e  
t h e   t e c h n i c a l   p r o f i c i e n c y  of a n u r s e .  

Review o f   t h e  a v a i l a b l e  n u r s e s '   n o t e s   i n d i c a t e s   t h a t   t h e  few 
s k i l l e d   s e r v i c e s   a c t u a l l y   p e r f o r m e d   i n   t h i s  case c o u l d   h a v e  
b e e n   a c c o m p l i s h e d   b y   t h e   p r o f e s s i o n a l   n u r s e   w i t h i n   o n e   h o u r .  

o t 4 o n i t o r i n g   L e v e l  of C o n s c i o u s n e s s .   T h e   n u r s e s '   n o t e s  
i n d i c a t e   t h a t   t h e   p a t i e n t  became drowsy a t  times, ?.,ut 
t h e r e  were n o   r e p o r t s   i n   t h e   r e c o r d   o f  loss c j f  
c o n s c i o u s n e s s .   T h e  records r e p o r t   t h a t   t h e   p a t i e n t  cvias 
aware of t h e   o n s e t  of i n s u l i n   r e a c t i o n s   a n d  woulC; 
r e q u e s t   s u g a r .   S h e  also was aware of her need ::or 
a d d i t i c n a l   i n s u l i n   a n d   r e q u e s t e d  i t  when Recesszr;T. 

o P lon i to r inq  V i t a l  S i g n s .   T h e   o b s e r v a t i o n  of v i t a l   s i g n a  
was n o t   r e c o r d e d  on a d a i l y  basis  u n t i l  l a t e  in Xarch 
1 9 7 8 .   T h e r e a f t e r ,   b l o o d   p r e s s u r e   r e a d i n g s  were 
r o u t i n e l y   r e c o r d e d .   T h e r e  i s  n o   e v i d e n c e  t h a t  ver'r 
h i g h   b l o o d   p r e s s u r e   r e a d i n g s  were rcporteci tc the 
p h y s i c i a n   o r   t h a t  h e  r e q u i r e d  this. Y e i s o d e s  of 
s h o r t n a s s  of b r e a t h  were r e p o r t e d  t o  the n u r s e  hy the 
p a t i e n t   b e g i n n i n g   o n   A p r i l  10, 1 3 7 8 .  #This symptom 
c o n t i n u e d   a n d  was a s s o c i a t e d   w i t h   c o n g e s t i v e   h e a r t  
f a i l u r z .  

o A d n i n i s t r a t i o n  c;r Pcedica t ion .   Escep- t  "or i n s u l i n ,  t:!le 
i r ~ e d i c a t i o n s ,  were G e n e r a l l y   a d m i n i s t e r e d  cr~liy :I 
r e c t a l   s u p p o s i t o r y .   I n i t i 3 l l y ,   t h e   R e d i c n t i o n  
p r e s c r i b e d  for t h e   p a t i e n t   c o n s i s t e d  c f  T.omotil ko  
c o n t r o l   d i a r r h e a ,  Enesert s u p p o s i t o r i e s   f o r   n a u s e a ,  ;~ni 
d a i l y   i n s u l i n .  3 r a l  A m p i c i l l i n  was p r e s c r i b e d   d u r i n c ;  
t h e   p e r i o d  5 t h r o u g h  1 5  December 1 9 7 7 .  Tyi r .no l  ;.~ith 
c o d e i n e  was a l s o  Y r z s c r i b e d   a n d   g i v e n  on an  a s  
n e c e s s a r y   b a s i s .   S a s i x  was o r d e r e d   t o   r e l i e v e  edema - 
and  was g i v e n   i n t e r m i t t e n t l y   d u r i n g   - t h e   p e r i o d  5 
December 1 9 7 7  t h r o u g h   1 5   A p r i l  1976 a n d   d a i l y   f r o m  1 0  
[ l ay   t h rough  2 8  j u n e  1 9 7 8 .  D i g o x i n   a n d   i I y g r o t i n  were 
added  a f t e r  10 ;!ay 1 9 7 8  a n d   c o n t i n u e d .   t h e r a f t e r .  

T h e   r e c o r d s   i n d i c a t e   t h a t  all t h e   m e d i c a t i o n s  were 
r o u t i n e l y   s e l f - a d m i n i s t e r e d   o r   g i v e r .  by t h e  
b e n e f i c i a r y ' s   h u s b a n d .  No s p e c i a l   o b s e r v 8 t i o n  o r  
x o n i t c r i n g   o f   r e a c t i o n s  i s  r c u t i n e l y   l l e c e s s a r y   w i t h  
most  of t h e   m e d i c a t i o n s   p r e s c r i b e d   i n   t h i s  case e x c z n t  
t h a t   u r i n e   t e s t i c g  of  s u g a r   a n d   a c e t c n e  i s  n e c e s s a r y  
w i t h   i n s u l i n   a d n i n i s t r a t i o n ;  and p u l s e  r a t e  s h o u l d   b e  



The intake and output monitoring was  continuous  but the 
exercise program was discontinued after the April 
hospital confinement for congestive heart failure 
because the patient was no longer able to endure the 
procedure. The significance of these services would be 
part of the professional nurse's training, but  the 
actual performance of the tasks could easily be 
delegated to any average adult. 

The  €acts that the proressional nurses  were employed :or only 
one shift; that the patient' E czre was ongoing throughout the 
twenty-four (24) hours oE each day; and that thz p:atier,t 
continued to require observ2tion, medica-tion, <3nd supervision 
throughout that part oi the day when 20 nurses Isrere pr?sent, 
indicate that much of the care  was provided by the appea l ing  
party. They also i n d i c a t - ?  that the small part of the 
treatment regimen requiring the highly technical and 
scientific skiils of ci prciessional registered zurse (one hc.ur 
a day at maximum) could have been managed by a visitinq nurE-3. 

These  is  no documentary support for the assertion of "ihe 
appealing party  and  the attending physicians that the patient 
needed "highly technical assistance" available only from 
R.I.T. 's. In fact, evidence in the Hearing File  of Record! 
indicates that very little of the care required the level of 
intensified skilled nursing care available only frsn a 
professional R.N. It also indicates that most of the care 
could have been managed by a responsible adult of average 
ability with a minimum of training. 

Peer  review opinions by physicians associated with the 
Colorado Foundation f o r  i-Iedical Care support the conclusior, 
chat the claimed services vere  not skilled nursing care. 
Periodic visits by a registered nurse were deempd sufficient 
by t h e  revievring physicians to monitor the beneficiary's 
insulin and to make general rlursing observations. The  care, 
otherwise, was opined t.o be inostly attendant care not 
recpirinq the technical [lroficiency  and  ::kills of .: rsgisterecl 
nursz. 

The IIearing Officer found aaninistration of controilzd 
substances along with constant rr;onitorinq of body functions to 



judge insulin administration to be skilled nursing care  which 
could not  have been provided by an average  adult  with  minimal 
training. Under the regulation definition  of skilled services 
cited above, to be authorized CHAMPUS care it must be 
determined that the services can on ly  be performed by a 
registered nurse. 

Aside from the fact the spcnsor performed these services in 
absence of a nurse, the majority of the services were not of a 
skilled nature. The iiearing Officer has erroneously concluded 
the performance of some arguably skilled services transformcd 
all the care into skilled nursing. Due tc the preponderance 
of nonskilled care, I reject the i iear ing Officer's findir,g on 
this issue. Based r,n t h c  record in this appeal, I must find 
the majority of the services do not qualify 2s skilled nursing 
services. 

I have already determined one hour of :3killed nursinq services 
per day vas required. ':'herefore, even if the  care had not 
been determined to bc cuz-i_c>cilc.,l ,care, the majority of r)rivate: 
duty nursinq services Crcm ;dovembzr 22, 1977 through Zune 2 3 ,  
1 9 7 8  w2re  not skilled ~~rsincy szrvices as defined under 
CHJJ4PUS regulations :or purposes f ~ f  CIlN4PUS eoveraqc. 
Therefore, I find the services rii: the private duty nurs2s irom 
November 22, 1977 to 3unc 23 i9?3 do not mze% t h e  
requirements set forth in %h? C2partmcnt of Defense Xegulation 
f o r  CHAXPUS coverage, w i t h  -,:he excclption of one kcur 3er day. 
Charges in excess oi '>Y.c i~!aur  ?er 5.ay &re exclu$.ed. Trorn 
CH,..IPUS coverage. 

SECONDAXY ISSUES 

Fiscal Intermediary 1,iisinLornation and Erroneous Payment 

The sponsor testified the hospital social service employee 
advised him she had contacted I3l.ue Shield of Iowa and obtained 
verbal approval of coverage f o r  t h e  nursing services 2nd tha-r. 
he would not have engaged thc nurses unless the fiscal 
intermediary agreed tG pay. 2ecei.pt of the payment f o r  the 
services also led to his ccntinuing ths services. 

While OCHAPIPUS regrets misinformation by iiscai 
intermediaries, assumi~ig t!le seccnd-hand information is 
accurate,  thz fiscal intermediary had no authority2 tc issue 
prior approval of the services. llith limited exceptions not 
dpplying to this case, CIiPdfPUS is an "3t risk" Frogram. 
Claims are filed, appropriate ixformation is cbtaincd ,=;.,d the 
claim is adjudicated. Verbal approval is 7;rithout  :luthorit;,r 
and cannot bind the SoverRnent. 
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information is insufficient to  give  rise to a reliance as  the 
conversations are not proven and the  fiscal intermediary was 
without legal authority to give such approval. The  erroneous 
payment likewise does not  result in an estoppel as the United 
States is not estopped to deny errGneous payments in 
contravention of law  or regulation. Therefore,  this  argument 
is without legal or factual merit ir, this appeal. 

Burden of Evidence 

The CHAMPUS Regulation requires complete,  detailed nurses' 
notes for a private duty nursing claim to be considered. The 
appealing party claimed that the nurses' notes in this case 
appear to be incomplcte, implyinq that rcedical care was 
provided that was not described in the nurse's notes. A 
military superior to the appealing party also asserted that 
the nurse in attendance did much mcre than act as housekeeper, 
attendant,  sitter, or companion, and that the nurses provided 
skilled nursing procedures. IJo evidence was submitted f o r  the 
Hearing File of Xecord to support  either  claim, however. 

A decision  on a CEiAMPUS ciaim or appeal must be based ;jn 
evidence in the Hearing F i l e  of Reccrd. Gilder the CHNIPUS 
Regulation, the burden is on the appealing party to present 
whatever evidence he c;l,n to overzome the initial ,3dverse 
decision. in deciding private aut:! nursing cases, much 
reliznce is placed on nurses' notes bccause they rzflect 
services actually prcvided 1);~ t h e  nurses in attendance. 

It appears t h a t  some cf the nurses' ?.~t_es in this case are 
skim?y, but this may !;e so because ::hc care providcd this 
patient was routine and repetitive. It is very probable that 
professional nurses would record any unusual occurencz, or 
specific complicated procedures or services rendered. There 
is not sufficient evidence in this case on  which to base  a 
reversal of the decision. 

In summary, it is the FINAL DECISLON of the Acting Assis'c3nt 
Secretary of Defense (Health Affairs) t h a t ,  except for one 
hour per day of private duty nursing services provided 
November 22, I 9 7 7  to J m e  28, 1 9 7 8 !  t h e  services are excluded 
from CII~X/:PUS coverage because the services do  not qualify as 
private duty nursing services under the applicable regulatory 
provisions and because t h e  case prirnarll \.; involves custmlial 
car-. Therefore, the claims :or :3rix7ate Euty nurslnq services 
during the period in issue and thc aFpeal of t h e  sponsor a r ~  
denied v,rith the exception sf one hour per day o f  skillsd 
nursing services for the d a y s  on :.rhich private nurses were 
present-.  This. decision d ~ e s  not ~ m p l y  t h e  services received 
\?ere riot necessary; it Tnly ;:leans t h a t  care receivcd is not a 
type OS care  for which CIIAXFUS payments c m  !,e extended. 
1,J'nilZ I realize the ovnrwheiming problems cssociatcd with home - 
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care of a seriously ill  individual, I am bound to adjudicate 
CI1N:IPUS claims  in accordance with statutory limitations and 
regulatory confines. 

The matter of appropriate  payment and consideration of 
recoupment action are referred to OCIiAf4PUS in accordance with 
this FINAL D E C I S I O N .  Issuance of t h i s  FINAL D E C I S I O l l  
completes the administrative appeals process ander DoD 
6010.8-R, chapter X ,  and no further administrative appeal is 
available. 

o n F. Beary, UTI, 11.D. 
Act.ing Assistant !;ecretary 


