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This is the FINAL DECISION of the Assistant Secretary of Defense
(Health Affairs) in the CHAMPUS Appeal OASD(HA) case file 83-01
pursuant to 10 U.S.C. 1071-1089 and DoD 6010.8-R, chapter X. The
appealing party is the beneficiary. The appeal involves claims
for physical therapy provided to the beneficiary in Italy from
July 1979 through November 1979. Although physical therapy
treatments continued after November 1979, no claims have been
received by OCHAMPUSEUR. The amount is dispute for the physical
therapy from July 1979 through November 1979 1is approximately
$810.00.

The hearing file of record, the tape of oral testimony and
argument presented at the hearing, the Hearing Officer's
Recommended Decision and the Analysis and Recommendation of the
Director, OCHAMPUS have been reviewed. It is the Hearing
Officer's Recommended Decision that the claims for physical
therapy received subsequent to July 30, 1979 be denied CHAMPUS
coverage because the medical necessity of the care was not
established on behalf of the appealing party. The Director,
OCHAMPUS concurs with the Hearing Officer's Recommended Decision.

The Acting Assistant Secretary of Defense {(Health Affairs), after
due consideration of the appeal record, concurs with the Hearing
Officer's Recommended Decision to deny CHAMPUS coverage of the
physical therapy received subsequent to July 30, 1979, and hereby
adopts the Recommended Decisicn as the FINAL DECISION. The FINAL
DECISION of the Acting Assistant Secretary of Defense (lealth
Affairs) is therefore to deny CHAMPUS cost-sharing of the
physical therapy services received after July 30, 1979, on the
basis the medical necessity and reasonably anticipated results of
such therapy were not established on behalf of the appealing
party.

FACTUAL BACKGROUND

The beneficiary, at approximately 12 to 13 vyears of age,
experienced a condition known as Dorsal Kyphosis and Lumbosacral
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pain. She was treated in a
in Pisa, Italy.

The facility's record of medical care reflects cast splints for
rounded shoulders at age 13 and complaints of spinal pain since
age 15. The pain is attributed to the mechanical blockage of
posterior joints due to misposition of the spine. The
prescription was for periodic manipulation of the spine followed
by continuous gymnastics at home. In July of 1979, at age 20,
she began physical therapy with , M.D., a specialist
in orthopedic medicine and traumatology.

On July 31, 1979, a CHAMPUS claim was received by the Office or
CHAMPUS for Europe (OCHAMPUSEUR) for treatment of a condition
diagnosed as "Kyphosis, dorsal in strong structure with
hypomotrophy [sicl of the shoulder gridle and of the

vertebro-humeral extensor muscles."” The c¢laim involved 1
sessions of physical therapy from July 10 through July 30, 1
and was paid by OCHAMPUSEUR on MNovember 16, 1979. Three
additional claims for 35 sessions of physical therapy {rom

September 14, 1979 through llovember 19, 1979, were received bv
OCCEAMPUSEUR on October 17, 1979, November 3, 1979, and December
4, 1979. Letters denying CHAMPUS coverage of these claims were
issued by OCHAMPUSEUR on December 10, 1579 and Januarvy 24, 1979.

The beneficiary appealed thes OCHAIMPUSEUR denial. Enclosed with

her appeal was the following statement from Dr. :
"I certify that , 20 vears old,
presents a clinical phenomemcon of persistent

Spondylalgia for the presence of severe
Kyposics [sic] with processes of vertebral
structure. In September, 1979, the patiznt
had already undergone re~educative
therapeutic sessions of the spine in toto
(Kinesitherapy, manutherapy, physical
therapy, vertebral manipulations,
thermotherapy, etc.) with notable improvement
of the static and of the vetebral dynamic.
It is therefore opportune that she continue
to undergo the same therapy.

I foresee a necessarv period of another ¢
months (for an entire period of 12 months:
for September 1979 through September, 1980)."

At the OCHAMPUSEUR Reconsideration level of appeal, the case was
reviewed by Surgical, Orthopedic, ana physical therapy
consultants. The consultants confirmed the diagnosis of Xvphosis
{i.2., curvature was about 50°, with anythinug cver 40° considered
Xyphosis). tHowever, the consultants found a stable condition
with no acute, on-going disease process. As described, phvsical
therapy was to relieve pain and discomfeort with no affect on
disease prccess. The physical therapy consultant noted that the
normal course of physical *herapv never axceeds two weeks and
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questioned the proposed nine months to one year program. The
OCHAINMPUSEUR Reconsideration Decision affirmed the initial claims
denial on the basis that the wnhvsical therapy exceeded the
authorized benefits set forth in the CHAMNPUS regulation.

The decision was then appealed to OCHAMPUS. Included with the
appeal was a medical statement of the attending physician
supporting the continued physical therapy. Dr.

statement described the patient as "affected bv severe Kyphosig
strongly painful at passive mobilization and at prolonged load."
In addition, Dr. identified a "state of [Lumbosacral
pain], accentuated by lumbar lordosis increased by the dorsal
situation." Dr. advised of "marked improvement of the
static and the dynamic of vertebral column in toto . . . with the
disappearance of the painful symptcmatology" resulting from the
therapy. Dr. recommended continued therapy in view of the
patlent'g young age "to obtain further improvement either of the
rachidial morphology or the [almost] total disappearance cf the
subjective symptoms."

The OCHAIIPUS First Level Review Decision affirmed the previous
denials of the physical therapy as a CHAMPUS benefit. The basis
for the decision was that the »natient's condition did not neet
the CHANPUS regulation criteria for onhysical therapy benefits.

At the request of the beneficiarv, a hearing was held on Zpri
21, 1981, at Pisa, Italv befo , Haar 7
Officer. The Hoarlng Cfficer has submitted his Recommended
Decision. All prior administrative levels of appeal have zZeen
axhausted and issuance of a FINAL DECISICHN is prorpe

ISSUES AND FPINDIUG OF FACT

Phvsical Therapy

As set forth in the Hearing Officer's Recommended Decisicn, the
Department of Defense Regulation implementing CHAMPUS, DoD
6010.8-R, states the conditions under which phvsical therapy is
a CHAMPUS bhenefit. Section C.3.3., chapter IV, DoD 6010.8-R,
states, in part:

"To be covered, phvsical therapv nust be
related to a covered conditicn. {1)
Outpatient therapy is generally limited to a
sixty (60) day period, two (Z) physical
therapy sessions per week, in connection with
sach medical condition. In order for CHAIIPUS
benefits to be extended for phyvsical therapy
rendered for a longer pericd or time than
“’"ty (60) days, and/or Zor more than two {2)
sessions per week, requires submission by the
:ttgndlng physician ©f documentation as to
Pdlcal necessity  and the reasonably
nticipated results of such tharapy.



(2) General exercise programs are not
covered even if recommended by a physician.
Passive exercises and/or range of motion
exercises are not covered except when
prescribed by a phvsician as an integral part
of a comprehensive program o©f physical
therapy."

These guidelines, however, must be read in conjunction with the
restriction imposed by the Department of Defense Appropriaticn
Act, 1979, (Public Law 95-457}) and all subsequent Acts, that all
services and supplies cost~-shared by CHAIMPUS must be medically or
psychologically necessarv in the diagnosis or treatment of a
physical illness, injury or bodily malfunction. Therefore, even
though vhysical therapy 1s generally covered by CHANPUS up to "a
sixty {(60) day period, two (2) physical therapv sessions per
week", 2ll physical therapy nrnust be astablished as medically
necessary to be cost-shared.

ADplvinq e above cited criteria to the record in this appeal,
the prlmarv issue is whether any of the physical therapy was
medically necessary in the treatment of the beneficiarv's medical
condition.
iciary suffers from Dorsal Xvphosis, or curvature oi the
beneficiary, her mother, and the attending phvsician,
Dr. , all testified at the hearing concerning her condition
and therapy. It was their testimony that corrective gymnastics
performed at home by the beneficiary between the ages of 15 and
19 resulted in no improvement in her condition. iThen she
commencead therapy with Dr. in July of 1979, she was in
constant pain and could not stand erectly. After the initial
therapy sessions, the beneficiary was able to go for periods orc
time without pain and her posture improved.
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Dr. described his treatment of Manu-iMedicine as consisting
of medication, physical therapy of the spine, muscle therapy and
forms cf therapy followed by active mobilization and then passive
physical therapy. Dr. testified that initially the pain
decreased, but was difficult to treat due to the deformitv of the
oengr$c1ary's spine. He further testified that the condition
will never disappear, but considering the pat' ent's age,
improvement can be achicved if progressively btreated over a
period of time. Phvsical therapy can stop the p in and lessen
the severity of the curvature.

Prior t©o the hearing, the case iile was reviewed by the CHAIIPUS
medical consultants, the Colorado Foundation for ile ilcal Care.
In the opinions of the orthopedic surgecn and internist who
reviewed the file, "Xvphosis is rarely a nainful con tlﬂn and
does not usuallv respond to manipulation or active exercise.
This conditicn does respond to the use of a brace, and in rare
instances of severe progressive deformity surgical intervention
may be helpful. But in general, ec¥ercises and manipulations
would be of no benefit." As specifically cencerned the treatment
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necessity of the continued therapy. Specifically, the record
should have included:

° Physician Certification of Treatment Plan. The plan
should contain definitive information concerning the
degree of functional impairment; the date, if possiblae, o
onset of impairment; the type, frequency, and estimatcd
length of time of therapy required; and the expected
treatment results or goals.

Hh

? Therapist's Evaluation Report. Zach claim should be
accompanied by an evaluation report summarizing the
patient's vprogress and documenting the physicilian's
evaluation of the patient's current status.

° Modality of Therapy. All claims must itemize the specific
modalities or procedures performed.

° Discharge Summary. Consistent with accepted medical
practice, a discharge summary from the patient's medical
file completed at the time active treatment is
discontinued.

Although the documentation was inadequate for the initial therapy
sessions, testimony at the hearing adequatelv supplemented the
record. However, the testimonv did not support the medical
necessity of physical therapy subsequent to July 30, 1979.
Specifically, the Hearing “ificer opined that based on the
physician'’s testimony, it would be impossible to present a
thorough and ccomplete treatment nlan. The physician testified
that it i3 impossible for him %o determine the length cof time for
wiilch therapy may be required or the reasonable results of such
therapv. The physician's main goal was to eliminate pain and o
maintain the patient's current status. The patient's age limited
the physician's expectation rfor much improvement.

Based on the medical records and the hearing testimony, I concur
with the Hearing officer's findings and determine the physical
therapy provided subsequent *o July 30, 1979 was not an
authorized CHAMPUS benefit. The medical necessity and the
reasonably anticipated results c¢f the therapy were not
astablished by or on behali of the appealing partv.

3tandard of Care

An ancilliary 1issue raised during the appeal 1involved the
application of American medical care standards to care received
in Italy in accordance with Italian medical standards. As stated
by the Ilearing Officer, CHAMPUS is a benefit program established
for the retired members and dependents of mempers and retirad
members of the Uniformed Services of the Unitea Ztates. Tven
though some beneficiaries mav live in ¢ “itizens cf foreign
countries, the program is administered under the laws o©orf the
inited States.
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In implementing the laws governing the CHAMPUS, DoD Regulation
6010.8~-R, limits authorized care to "appropriate medical care”
defined in chapter II, section B.l4, as "...medical services
performed... in keeping with the generally acceptable norm Zor
medical practice in the United States." TIn turn, the Regulation
requirements are applicable in the United States and "all
foreign countries unless specific exemptions are granted in
writing by the Director, OCHAMPUS (or a designee)." (DoD
5010.3-R, chapter I, Section B.l.)

o exemption has been granted in this case or in general
ragarding the application "of the generalily accpptablb norm for
medical practice in the United States” as regards phvsical
therapy received in £foreign countries. ror that reascn, =
determine that the generally accepted norm for medical nractice
in the United States to be the correct standard for reviewinag the
CHAMPUS claims involved in this case.

Unreasonable Delav in Denving Claims

The appealing party contends that OCHANMPUSEUR unreasconaplw
delayed denial of the claims in this case. By this issue the
appealing partv attempts to raise the argument of estoppel
against the Government; however, such argument is without merit.

Except for specific preauthorization cases as prcovided in the
Regulatinn, CHAMPUS is an "at-visk™ program wherebv =ho
beneficiary cbtains care and aubmits an after-the-fact olain for
procaessing Ly the Government or its fiscal intermediarias. A

beneficiary 1s expected to be Familiar with <+the law ~2nd

A
rzgulation with regard to CHAIIPUS coverage and exclusions and nay
not ra2ly on a delayed response as zpproval of a claim. “hile
treatment is a personal u301ce of the patiznt, a CHAMPUS slaim
must e allowed or denied bhased on the law and regulation.

SUMMARY

In summary, it is the PFIMNAL DECISION of the Acting Assistant
Secretary of Defense (Health Affairs) that the initial phvsical
therapy received by the beneficiary for Dorsal Kyphosis from July
10 to July 30, 1979, was an authcrized CIHANPUS benefit and that
payment of the claim was corract. I further find that the
phvsical therapy received subsequent to Julv 30, 1979 was uo
authorizad CHAMPUS care. The learing File cf Reccrd, the tape
oral testimony and the argument presented at the hearina foiled
to establish the medical necessitv and the reasonably anticipated
results ~f the physical therapy atfter Julv 30, 1979. TIssuance of
this FPINAL D“CISION Completes the administrative appeals oroc
=)

, a

under DoD 6010.2-R, chapter i, and no further 3dmlnlupr“tl”

appeal i3 ayallaolp. //é q
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