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This  is  the  FINAL DECISION of the Assistant Secretarv of Defense 
iiIealth Affairs) in the CHAMPUS Appeal OASD(i:A) Case  File 82-06 
pursuant to 10 U.S.C. 1071-1089 and DoD 6010.8-R, chapter X. 
The appealing party is the estate of the deceased beneficiary 2.s 
represented by the sponsor, a retired officcr OF the United 
States Air Force. The appeal primarily involves the denial of 
inpatient care provided the beneficiary fron  September 12, 1979 
throuqh August 31, 1980 at the 

$12,731.08 in Dilled charges. The hearing file of record,  the 
tapes of oral testimony and argument presented at the hearing, 
the Hearing Officer's Recommended Decision and the Analysis and 
Recommendation of the Director, OCHAMPUS have been reviewed. 

The  amount  in dispute is approximately 

It is  the Hearing Officer' s recommendation that  the OCHAJIPUS 
denial of cost-sharing of the inpatient care  in question be 
upheld subject to cost-sharing of  one hour of skillec! nursing 
care per day and prescription drugs. The Hearing Officer found 
the care to be custodial and above  the appropriate level of care 
and therefore excluded from CHAMPUS coverage except as noted. 
The  Director, OCHAI*IPUS, concurs in the Recommended Decision and 
recommends its  adoption, as moclified, as the FIMAL DECISIOPJ of 
the Acting Assistant SecretarSr of Defense  (Health  Affairs). The 
modification recommended by the Director, CCIIAIWUS is that up t.3 
one hour of skilled. nursing care per day be cost-shared only for 
those days  which skilled nursing services Were actually 
performed. 

The Acting ~ssistant SecretarLJ of Defense (dealth Affairs) Zfter 
due consideration of the appeal  record,  concurs  in  the 

. .  



recommendation  of the Hearing Officer to deny CHANPUS benefits 
and hereby adopts the recommendation of the Hearing Officer as 
the  FINAL  DECISION  with  Director ' s recorcmended modif icaticn. 
The  FINAL DECISION of the Acting Assistant Secretary of Defense 
(Health Affairs) is therefore to deny the CHAMPUS cost-sharing 
of inpatient care at the during t h e  
period in issue and to allow cost-sharing of cjne hour of skill,?c 
nursing care per day on those days during which skilled services 
were provided. While prescription drugs  are a l s o  found to be 
payable, the record does  not reflect any ciaim for prescription 
drugs. This decision is based on  the  findings the care provided 
was  custodial and provided above the appropriate level of car?. 

FACTUAL BACKGROUND 

The beneficiary underwent a craniotomy  in October 1976 for 
removal of a right temporal lobe, grade I1 astrocytoma at 

The  diagnosis  was  right temporal 
grade II astrocytoma,  encephalopathy, secondary with mild to 
moderate organic mental syr-drome, left  hemiparesis, left 
homonymous hemianopsia, left central  facial paresis and 
proptosis. The beneficiary was admitted again, in April and 
November 1977, to 
following increased weakness and lethargy. Upon discharge from 

a skilled nursing facility, from December 1977 

were  psi6 according to the spor,sor and are  not  at issue in 

she was confined at 

to April 1973. CHAI3PUS  clzlirns for the care at 

this appeal. 

The proqnosis by physicians at was that the 
beneficiary was  not  5xpected to improve and would need 24 hour 
highly skilled professional nursing care fcr the remainder of 
her life. Progressive deterioration of her physical and mental 
faculties was predicted. During  her  care at 

the beneficiary made improvement and was able  to return 
home in Hay 1979, and resumed some of her household duties 
according to statements of her husband. She was seen monthly 
during this period at  In September 
1979,  however, the beneficiary's condition deteriorated as she 
became confused, refused to eat and was unable to care for her 
personal needs. She  was admitted to 

a skilled nursing facility, on 
September 12, 1979. The admitting diagnosis was astrocytoma, 
grade 11, left hemiparesis,  left  hemianopsia, mild organic 
mental syndrome and chronic bronchitis. T h 2  beneficiary 
remained in this facility until her dsath on October 19, 1980, 
except for three periods of hospitalization at 

September 10, 1980, and from September 13 through September 1 6 ,  
1980, duril19 acute exacerbations cf her condition. 

from  June 2 3  to July 1, 1980, from August 2 9  to 

??urses' notes during the period in issue list services cf 
monitorinq YJital signs,  observation, repositioning in hed,  
assi'cance in  ambulation, feeding and toileting, :3dministration 
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of medical  douches, suppositories and enemas,  2essary 
maintenance every five weeks, arid suctioning of phlegm. 
Medications prescribed included Tylenol,  Codeine,  Ampicillin, 
Xetamucil,  mysoline, mycolog cream, dulcolax suppositories, 
surfac and robitussin. Statements from the attending physician 
note the prognosis for the beneficiary was  poor, her conditicn 
was not expected to improve and she was receiving supportivc 
nursing care. 

A request for authorization of extended hospitalizaticn dated 
February 14, 1980, was filed srith OCHAbIPUS by the sponsor for 
care beyond 90 days  at A 
nonparticipating CHAMPUS claim,  undated, was subsequentiy tiled 
in 1980 by the sponsor as his  wife's representative. This claim 
included charges for care prcvided September 12, 1979 thrcuqh 
August 3 1 ,  1980 in the amount  of $12,731.08. No claim for care 
from September 1, 1980 through October 19, 1980 exists i n  the 
record. 

The  request for extended hospitalization was denied by OCHAI'4PUS 
in :,lay 1980, 311 the basis the care was custodial and excluded 
from CHAMPUS coverage. i?ayment af the CI-IAMPUS claim was z l s o  
denied Sy the fiscal intermediary on the basis the care was 
above the? appropriate level of care. 

There is apparently some confusion regarding the exact period in 
issue in this sippeal.  iJhile the clairn s t a t e s  care  was provlder i  

August 31, 1980, the Zurses  notes and discharge summary ;tatc 
the beneficiary was transferrad to :In 
August  29, 1980. The riearing Officer stated th-? perlcd :n 
dispute began on September 29, 1979, :ret the nurses' notes r;tntc 
the admission date  to be September 12, 1979. Further confcsion 
is added by the sponsor's testimony he paid (and is assured. to 
have  claimed) for room and board at the nursing facility when 
the beneficiary was actually at durizg 
the three periods of hospitalization in 1980. A statement in 
the record from the facility confirns  the sponsor's testinony. 

at from September 12, 1979 thrcuqh 

CBAI2PUS cannot cost-share charges  where no medical  care  was 
received;  however, as a claim has Seen filed including these 
periods, I find the period in issue in this appeal s h o u l d  
include the total elaimed charges. 'The 2vidence of z r c : ~ ~ d  
establishes the beginning dzte of care as September 12, 1373. 
Therefore, I find the period in issue to be September 3 . 2 ,  1979 
throuqh August 31, 1350. 

The appeal file cioes not reflect a c?Lim tor rare at the skillL:.,:  
nursing facility from September 1, 1980 thrcuyh October 13, 
1980, the date of death. The sponsor testified a t  the h;?arir;q 
he did not  know if he had filed a claim f o r  this peri.od and maxi 
r?ot have. If .2 claim were filed presently, it would be denied 
under the CHAilPUS claims filing deadline. 
not ccntain  medical  records pertaining tc this time pcriod; 
however, I believe the care provided during Septernber/October 

rn ihe, appeal file docs 
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1 9 8 0  would  be similar t o  t h e  ca re  p r o v i d e d   d u r i n g   t h e   p e r i o d  
a c t u a l l y   c l a i m e d .   T h e r e f o r e ,  a d e c i s i o n   c n   t h e   c o v e r a g e  0 5  t h e  
care p r o v i d e d   d u r i n g   t h e   p e r i o d   i n   i s s u e   o f   S e p t e m b e r  1 2 ,   1 3 7 9  
t h rough   Augus t  3 1 ,  1 9 8 0 ,  w o u l d   i n d i c a t e   t h e   s c o p e  of C H N P V S  
c o v e r a g e  o f  t h e   s u b s e q u e n t  care. 

T h e   s p c n s o r   a p p e a l e d   b o t h   t h e  OCIiA;b!PUS a n d   f i s c a l   i ~ t z r r n e d i a - r : ~  
d e n i a l s .   T h e  f i s c a l  i n t e r m e d i a r y   . a f f i r m e d   t h e   d e n i a l  o f  -the 
claim upon   i n fo rma l  review a n d   r e c o n s i d e r a t i o n   a n d   a n   a p p e a l  was. 
made t o  OCIIXIPUS. The OCHAMPUS Fi rs t  Level Appeal  fieview 
c o n s o l i d a t e d   t h e   i s s u e s   a n d   a f f i r m e d  t h e  p r e v i o u s   d e n i a l s  
f i n d i n g   t h e  care f rom  September  1 2 ,  1 9 7 9  t o   A u g u s t  3 1 ,  1930, t o  
b e   c u s t o d i a l   a n d   a b o v e   t h e   a p p r o p r i a t e  level of care.  The 
s p o n s o r ,  a s  p e r s o n a l   r e p r e s e n t a t i v e  of t h e  e s t a t e  of t h e  
b e n e f i c i a r y ,   r e q u e s t e d  a h e a r i n g .   T h e   h e a r i n g  was h e l d  a t  

o n   A p r i l  21., 1 9 8 1 ,  b e f o r e  
T h e   H e a r i n q   O f f i c e r   h a s   s u b m i t t e d  h e r  

r ecomr .ended   dec i s ion .  A l l  p r i o r   a d m i n i s t r a t i v e   l e v e l s  of a p p e a l  
h a v e   b e e n   e x h a u s t e d   a n d   i s s u a n c e   o f  a FIlJAL D E C I S I O N  i s  pro13er. 

ISSUES AND FINDINGS O F  FACT 

C u s t o d i a l  Care 

U n d e r   t h e  CHAMPUS law, 1 0  U.S.C. 1077(S) (11, c u s t o d i a l  care i s  
s p e c i f i c a l l y   e x c l u d e d .  from CIIAMPUS c o s t - s h a r i n g .  Tho g>o,?art;nent 
of D e f e n s e   R e g u l a t i o n   i m p l e m e n t i n g  CHAKPUS,  DoD 6iilO. 2-2, 
c h a p t e r  11, B.47., d e f i n e s   c u s t o d i a l  ca re  a s  follows: 

" .  . . t h a t  care  r e n d e r e d  t o  a p a t i e n t  
(1) who i s  m e n t a l l y   o r   p h y s i c a l l y  
d i s a b l e d  and s u c h   d i s a b i l i t y  i s  
e x p e c t e d   t o   c o n t i n u e   a n d   b e   p r o l o n g e d ,  
a n d  ( 3 )  who r e q u i r e s  a p r o t e c t e d ,  
m o n i t o r e d   a n d / o r   c o n t r o l l e d   e n v i r o n -  
m e n t   w h e t h e r   i n   a n   i n s t i t u t i o n  o r  i n  
t h e  home,  and ( 3 )  who r e q u i r e s   a s s i s t a n c e  
t o  s u p p o r t   t h e   e s s e n t i a l s  of d a i l y  
l i v i n g ,   a n d  ( 4 )  who i s  n o t   u n d e r   a c t i v e  
a n d   s p e c i f i c   m e d i c a l ,   s u r g i c a l   a n d / o r  
p s y c h i a t r i c   t r e a t m e n t ,   w h i c h  will r e d u c e  
t h e   d i s a b i l i t y  t o  t h e   e x t e n t   n e c e s s a r y  
t o  e n a b l e  t h e  p a t i e n t   t o   f u n c t i o n   o u t s i d e  
t h e   p r o t e c t e d ,   m o n i t o r z d   a n d / o r   c o n t r o l l e d  
e n v i r o n m e n t .  A c u s t o d i a l  ca re  d e t e r m i n a t i o n  
i s  no t  p r e c l u d e d  b:y -the f a . c t   t h a t  a p a t i e n t  
i s  u n d e r   t h e  care  c3f s. s u p e r v i s i n g  ar,d//or 
d t t e n d i n g   p h y s i c i a n  , m d  t h a t  s e r v i c e s  c7re 
b e i n g   o r d e r e d   a n d   p r e s c r i b e d   t o  support 
a n d   g e n e r a l l y   m a i n t a i r ,  ths p a t i c n t ' s  
c o n d i t i o n ,   a n d / o r   p r o v i d e   f o r   t h e   p a t i e n t  5 
c o m f o r t ,   a n d / o r   a s s u r e  t h e  m a n a q e a b i l i t y  of 
t h e  p a t i e n t .   F u r t h e r ,  3 c u s t o d i a l  care 
d e t e r m i n a t i o n  i s  n c t   p r e c l u d e d  3ecause 
t h e   o r d c r z c !   a n d   p r e s c r i b e d  SerXJiccs and 



supplies are being provided by an R . I J . ,  
L . P . N . ,  or L.V.N.  'I (See - DoD 6010.8-R, chapter 
IV, E.12.) 

The regulatory provisions emphasize  the  care rendered tht7 
patient is controlling and not the condition itself. T!le =?cord 
in  this appeal must 5e reviewed in light of these fo11r criv?ri:.. 

c Mentally or physiczlly disabled and such diszbility 1s 
expected to continue 2nd be prolonged. 

The record in this appeal clearly establishes the beceficiary 
was physically disabled and the disability was expectocd to 
continue and be prolonged. From 1976 until her death in  CIct(3bnr 
1980, the beneficiary's conditions of  encephalopathy, organic 
mental syndrome, left hemiparesis and homonymous hemiznoDsia 
were not expected to improve according to statements of Iler 
military and civilian physicians. The probabilit;, c f  
progressive deterioration of her mental and physicai faculties 
was no-ted  by her physicia.11 at Th2  sane 
diagnosis and pr0gnosi.s were offered during 1377 by physicians 

significantly following the nursing care  at Fledicentc-r f;i 

summer of 1979 as foretol;' by her physicians, resultinci j.11 the 
continued supportive rare in issue. rlediczl review ',.v 
physicians with specialties of neurology and internal :nedicine 
opined the  beneficiary's disability was expected to continue c r  
13; prolonged. The Hearing Officer found the benef iciLry x2.s 
physically disabled and her disability was expected to contir:..ue. 
I agree and adopt the Hearinq Cfficer's conclusion. 

at b7hile sne improved 

during mid-1959,  her conditicn deteriorated rapidly: i1-i t!12 

o Requires a protected, monitored and controlled 
environment whether  in  an institution or in the  homz. 

In reviewing the record in this appeal, I must  also agree with 
the Hearing Officer that the beneficiary required a prctected, 
monitored and controlled environment. The record reveals the 
beneficiary required assistance in  anbulation, frequent 
repositioning in Sed, monitoring of  vital  signs and, due to the 
left  hemisparesis, protection from injury or fa1lir.u from her 
bed. The attending physician noted supportive Care was 
necessary to deter pcssible further in jury. :.ledicnl review 
opined a protected and monitored environment was required. The 
Hearing Officer adopted this opifiion. I a l s o  find such an 
2nvironment was required :or this beneficiary. 

0 ~ssistance to support t h e  essentials of dail:/ living. 

This criteria is also we11 documented 111 ;he record. The 
attending pnysician stated in :larch 198G: 

"At this time the patisnt is g i v c ? r .  
supportive cere, which is Frovidincj 
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necessary assistance to aid the patient 
in eating,  cleansing, feeding and 
ambulation necessary to deter possible 
further injury without such assistance." 

The nurses' notes state the beneficiary required total "ADL" 
(assistance in daily living) including ambulation, tolleting 
(she was frequently incontinent and a l s o  required periodic 
enemas), repositioning in  bed  and assistance in eating iater in 
the confinement. Again, the medical reviewers stated assistance 
in the essentials of daily living was required and the IIearinq 
Officer a l s o  reached that conclusion. I must  also agree and 
adGpt the finding on this criteria. 

o Not under active and specific medical, surgical and/or 
psychiatric treatment which would reduce the disability 
tc the extent necessar;' to enable the beneficiary to 
function outside  of a protected, monitored and/or 
controlled environment. 

Under this  criteria, the treatment plans at the skilled nursing 
facility must be designed to reduce the disability to enable the 
beneficiary to live outside a protected znvironment. A 
protected environment (custodial  care) car1 exist esuall:' in an 
institution or the home. A determination on this criteria 
requires analysis of the care rendered to the benefieiar7: a1-d 
the medical opinion on her prognosis. 

The opinions of the OCI-iXQUS rnedical reviewers (physicians 
associated with the Colorado Foundation f o r  :ledical Care) and 
the beneficiary's civilian and military physicians essentially 
agree. The reviewing physicians opined the beneficiary was not 
under active care to reduce %he disability. The at.tending 
civilian physician stated on two occassions  in :'larch 1380 that 
the beneficiary was not expected to improve and that the 
beneficiary required supportive care. The military physician 
stated her condition was not expected to improve and she 
probably would have progessive deteriation of her physical and 
mental faculties. The  sponsor, in his request for 
extended hospitalization noted iiischarge from the nursing 
facility M ~ S  ''not probable. I '   he nurses' notes frequently state 
the short-term goal of treatment as "some level of self-care" 
and the long-term goal as "function at the highest level. I '  The 
notes a l s o  report these goals xere not  Seing obtained by the 
care at the facilitv. 

Review of the nurses' notes reveal the followiny serviens: 

1. :Ionitorinc; vial signs &. 3 Observation and reporting 
3. .~issistanc~ in anbulation 
4 . :issistar,ce in f eed inq ,  toileting, etc. 
5. Administration o r  cral medicatiDn 
b .  Administrztion (sf medic3ti2d douc::es , 

suppositories 2nd enenas 



7. Pessary maintenance every five weeks 

At the hearir,g, the sponsor questioned the quality of the 
nurses' notes and testified as to specific services he all-ged 
were skilled services, of which fluoride treatment for radiation 
damage does not appear in the notes. The sponsor also 
reinteratcd the recommendations of the beneficiary' s civilian 
an2 military physicians that twenty-four hour skilled nursing 
Twas required. In his testimony,  the sponsor did not Zddress thz 
specific criteria of custodial car? but instead insisted the 
care was skilled nursing services. While a secondary issue m a y  
exist regarding whether the services constituted skilled nursing 
care, the primary issue in a  custodial  care  case  is  whether t h e  
actual services provided Twere the kina of treatnent which .cioui3 
reducz the beneficiary's disability to the extent necessary t2 
enable the patient to functior, outside  a  protected, monitorza 
and/or controlled environrnsnt. 

The services in dispute did not  meet  this requirement. The 
services are supportive I'Xi)L'' services only, as stated by the 
attending physician and the nurses' notes. 

The medications listed in the Factual Background sectioz also 
Gre palliative only. A physical therapy program was apparentir- 
designed f o r  the beneficiary; however, the medical records 3116 
statements of the attending physician contain  no informatioz 
regarding the extent, frzquency or nature of the therapy. 

In view of the above, I find the benefiziary 'vas :?ct under 
active and specific medical care  which would reduce the 
beneficiary's disabilit;~ to the extent necessary to enable the 
beneficiary to function outside a protected snvironment. 

In  summary, analysis of the entire record in this appeal 
including the nurses' notes, physicians' statements, medication 
records and medical review spinions  zstablishes the 
beneficiary's care at thE! skilled nursing facility met  the four 
criteria of custodial care as defined in DoD 6010.8-R. ,The 
IIearing Officer concluded the care vas custodial and I adopt her 
reconmendation. Therefore I find the care from September 12, 
1979 through August 31, 1980 is escluded from Ci-IAI,IPUS coverags 
as custodial care. 

Additionally, I have noted the claim for care from September 12, 
1979 through August 31, 1330 include two periods,  June 2 5  to 
July I., 1380 aric August 29 - 31, 1980, r7urina which the 
beneficiary was not a patient at the skill-cd nursing facilitv, 
but  was hospitalized in As CIIAI!PUS is 
a program to cost-share nedical care, it 1s. axiomatic tkiat  
CHAlsIPUS coverage dces n c t  incllJde charyes for csre net rer,dercd. 

I also noted frcm the record the sponsor has challenged th- 
opinion of the rnedical rL?viewers. Primaril;~, ss noted by the 
?.caring Offic2r, t h e  spnsor was concerned that t h e  rnedicai 
review ahysicims ciid 17ot Fersonallv examin2 t h e  beneficiary. I 
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do not share the sponsor's concern regarding the medical review. 
The  custodial  care criteria listed in the Regulation require 
factual findings based on the care rendered. The Hearinq 
Officer found that the opinion of the medical reviewers and the 
beneficiary's civilian and military physicians did not disagree 
regarding ;:he beneficiary's  condition, only whether skilled care 
was required. Iier condition met the criteria for custodial  carc 
without question. These  criteria, as established ? ~ y  R e p u l s t i o n ,  
vere not addressed by the civilian zr,d military physicians ifl 
thzir opinions. The medical documentation and statements of 
the beneficiary's FhysiCianS ccnfirin the  care  was  custcdiai, a ~ c ?  
Y would reach the same conclusion reaarding the custodial  nature 
of the  care without the medical reviewers' opinions. 

Slcilled Nursins Care 

Uncier DoD 6010.S-R, chapter IV E. 12 provides that, even though 
the care received is determined to be custodial, benefits may be 
extended for up to  3ne hour of skilled nursing care per cilay. 
Skilled nursing is defined as ;1 

''service which can only be furnished by an RiJ 
(or LPN or L W )  , ai?d required to be performed 
under the supervision of a physician in order 
to assure the e a f e t - ~  of the patient and 
achieve the medically ciesired result. 
Examples of skilled nursing services are 
intravenous or  intr,muscular injections, 
  le vi:^ tube or gastrostomy Zczedings, or 
tracheotomy aspiratiGn and insertion. 
Skilled nursir,g services are  other than those 
services which primari1-J provide support for 
the essentials of daily living cr which could 
be performed by an untrained adult with 
minimum instruction and/or supervision." 
(DoD 5010.8-R, chaptEr I1 B. 161.) 

AS stated above I the sponsor and  the beneficiary's physicians 
contend the beneficiary required (and received) skilled nursinc; 
care. Review of the above cited nursing services listed in the 
notes does  not reveal skilled nursing care  was the primary focus 
of the confinement. Assistancz in zrnbuiation, personal care, 
r,onitorlng of vital sicps, and administration of oral  xedicLtion 
do not qualify as skillec! services under the CEPLPIPUS defiaition. 
T5ese services did not requirc t h e  skills of z: registered nurse 
and primarily provided support for the Zsseptials c.f aaiili 
living as stated in  the nurses' notes. llaintcnance of t h e  
pessary would constitute a skilled szrvice; however, t h e  notes 
reflect this was performed c n l y  once 3very f ive  weeks. 

The sponsor submltted :: iist of serTrices  r!iTrided into "skilled" 
and "non-skilled"  services, 2s well as his oim dzfinition of 
"skillcz:d care." The oriqin of these documents is unclczr;  the 
sponsor tzstified they were [ieveloped hy :!edicare.  Pledicare ia, 
of course, ;I program ssparate and c1Lstinct from C:IN.lPUS. ? o r  

_ .  



example, the definition of "skilled care"  in these submissions 
includes nursing home care  which  is specifically excluded frcn 
CHAMPUS coverage. I also noted several of the services checked 
by the sponsor as performed at 
cannot be confirmed in the record, such 2 s  physical therapy 3iId 
intravenous feeding. Perhaps the sponsor has confused care 
received at the military hospitals with the skilled nursinc 
facility car?. 

Under Do3 6 0 1 0 . 8 - R ,  chapter IV E.12.c, prescription drugs and a 
maximum of one hour of skilled nursing care per &a:< ,are payab le  
benefits in a  custodial care case. The Hearing Officer found 
one hour of skilled nursing care per day was payable based on 
the need for continued car? of thz pessary and medicated 
Souches. I must disaqree vith the Hearing Officer and rz~ect 
this recommendation. Administration of medicated douches is no+_ 
a service requiring the skills of zL registered nurse under Lhc? 
supervision of a physician and as statnd above, maintainence cf 
the pessary was  not perforned each day. The  medic21 rzvi~ti 
opinion specifically addressed this issuz stating one iiour o f  
skilled services were  not required each day. The serviczs were 
such that they could havz bzen provided by n reasonabiv trained 
adult and did not require a skilled nurse. .Therefore, I reject 
tne Hearing Officer's recommendation of cost-sharing c n e  hour of 
skilled nursicg services everlrday, but find one hour i s  ~ayabl: . .  
only on those days the pessary was maintained. 

The Heariny Officer fcrther found prescription drugs to h z  
payablz;  however, the c1ail.n in issue does not it-nize .in:' 
prescription drugs. Prior to Zinal adjudication of the cLaixr 1 
will  allow amendment 05 :;he origixal claim tc include 3 7 1 7  

prescripcion drug charges. Zpon such amendment and appropriate 
documentation, I direct t h e  fiscal intermediary to cost-share 
the prescription drugs in accordance with the above cited 
regulatory provision. 

.i 

Appropriate Level of Care 

Under DGD 6010.3-R, chapter IV, D . l . g . ,  the lev21 of 
institutional care for which CI1AI4PUS benefits m a y  be extended 
nust be at the appropriate level '2f care required to provide the 
xedically necessary treatment. Appropriate medical care  nsans : 

"The  nedicai environment in which the 
rnedicnl services are performed is at 
the level adequate to provide the rzqulred 
medical care. Cr,D 601O.g-3, chaDt,?r 
:I, 3.14.c. 



The Hearing Officer found the hospitalization during the period 
in issue to be above the appropriate level of care. I concur ir, 
this finding and adopt it in this F I N A L  DECISION. The spcnsor 
primarily relies on statements from the beneficiary's various 
physicians that highly skilled professional nursing care was 
required for the beneficiary. A 1977 statement from 

provide satisfactory nedical  care for the beneficiary. The 
record,  however,  does not document a skillzd nursing facility 
was the appropriate level of care. Analysis of the nurses' 
notes, discussed above,  does  not  reveal sufficient skilled 
cervices to justify care at that level. Primarily described 
as supportive in 1999 by the attending physician, the services 
documented in the medicai record could have been provided in 3 

nursing home  or  at her home with periodic visits by registered 
cr licensed practicai nurses. Peer review opinion supports this 
conclusion. If the services were  not primarily skilled 
services, I must conclude 2. skilled nursing facility xas not 
required. Based on evidence of record, I find th.5 care cicricg 
the period in issue could have been provided at 3 lower l.cv~.?l of 
care and therefore is excludzd from CHXIPUS coverage under t h z  
above cited authorities. 

opined home or  a strictly domicilary facility V70Uld not 

S Ui-P'lARY 

In  summary, it is the FI2iAL DECISION of the Acting Assistant 
Secretary of Defense (ilealth Affairs) that the  ir,patient r2.r: ~t 

August 31, 1980, was custodial care and is excluded :ram CILXiPC'L; 
coverage. As noted abovc., 220 claim has been r l l z c i  5cr c a r c  ZYCX?, 
September 1, to October 13, 1380. A s  the available medicai 
records document the care was custodial  on  Auqust 31, 1980, I 
also conclude the subsequent care would sirniis,rly be custodial 
and excluded from coverage. I further find t h a t ,  under the 
custodial care provision, skilled nursing s3rvires up to one 
hour per day are found to be covered for thos? days  in  which %he 
skilled services for pessary maintenance was provided. 
Likewise, I find prescriFtion drugs utilized during the period 
in issue are payable if properly itemized on an amended CIIALzlPUS 
claim. I aoditionally find the care to have been provided above 
the appropriate level 2nd 3xciuded from CHXXIPUS coverzqe f o r  
that reason. This decisior: does not imply that the services 
were  not  zecessary; i-c s n l y  ncans  that the care received is r i c t  
the type of care for which CI!A:fPUS payments can be extended. 
Issuance of this FINAL 3.5':CISiOiJ completes th? administrative 
appeals process under 301) 6GlO.2-!?, chapter %, And nc fllrther 
administrative appeal is .3vailc.blz. 

during September 12, 1379 khrough 
- .  



T h e   I i e a r i n g   O f f i c e r   f o u n d   t h e   h o s p i t a l i z a t i o n   d u r i n g   t h e   p e r i . 0 5  
i l l  i s sue  t o  be a b o v e   t h e   a p p r o p r i a t e  level  of care. I c o n c u r  in 
t h i s   f i n d i n g   a n d   a d o p t  i t  i;l t h i s  FINAL DECISIOTT. The   sponsor  
p r i m a r i l y  relies o n   s t a t e m e n t s   f r o m   t h e   b e n e f i c i a r y ' s   v a r i o u s  
p h y s i c i a n s   t h a t   h i g h l y   s k i l l e d   p r o f e s s i o n a l   n u r s i n g  care was 
r e q u i r e d   f o r   t h e   b e n e f i c i a r y .  A 1 9 7 7  s t a t e m e n t   f r o n  , 

p r o v i d e   s a t i s f a c t o r y   n e d i c a l  care f o r   t h e   b e n e f i c i a r y .   T h e  
r e c o r d ,   h o w e v e r ,   d o e s   n o t   d o c u m e n t  a s k i l l e d   n u r s i n g  Eacilit;.:  
was t h e   a p p r o p r i a t e   l e v e l   o f  care.  A n a l y s i s  of t h e   n u r s e s '  
Tlot=.s, d i s c u s s e d   a b o v e ,   d o e s   n o t  reveal  s u f f i c i e n t   s k i l l e d  
services t o  j u s t i f y  care  a t  t h a t  l e v e l .  P r i m 2 r i l y   d e s c r i b z d  
a s  s u p p o r t i v e   i n  1 3 8 0  by t h e   a t t e n d i n g   p h y s i c i a n ,   t h c  ser\:ic2s 
c o c u r n e n t e d   i n   t h e   m e d i c a l   r e c o r d   c o u l d   h a v e   b e e n   p r o v i d z d  in I 
n u r s i n g  home or  at h e r  home w i t h   p e r i o d i c  v i s i t s  b y   r e g i s t z r e d  
c;r l i c e n s e d   p r a c t i c a l   n u r s e s .  Peer r e v i e w   o p i n i o n   s u p p o r k s  ::his 
c o n c l u s i o n .  If t h e   s e r v i c e s  were n o t   y r i m a r i l y   s k i l l e d  
services,  I m u s t   c o n c l u d e  a s k i l l e d   n u r s i n g   f a c i l i t y  was ~ o t  
r e q u i r e d .   B a s e d   o n   e v i d e n c e   o f  record,  I f i n d   t h e   c a r e   < i u r i x T  
t h e   p e r i o d   i n   i s s u e   c o u l d   h z v e   b e e n   p r o v i d e d  at a l ower  lcv2i .rjf 
care a n d   t h e r e f o r e  i.s e: tc luded  f rom C:IAl/IPUS c o v e r a g e   m c : c r  t h e  
above  c i t ed  a u t h o r i t i e s .  

o p i n e d  hcme o r  a s t r i c t l y   d o m i c i l 2 r y   f a c i l i t y   w o u l d  !lot 

SUMMARY 

summary, i t  i s  t h e  FINAL DECISIOTI of t h e   l i c t i n q  Assi~ksnt 
Secre ta r lT  of D e f e n s e   ( i I e a l t h   A f f a i r s )   t h a t   t h e   i n p n t i e ! i E  ::?.r:2 ar, 

August  31. I 1 9 8 0 ,  was c u s t o d i A l  csre zrld i s  e x c l u d e d  Z?r:rc !:::LX.!PUS 
c o v e r a g e .  A s  n o t e d   a b o v ? ,  n o  claim h a s  b e e n   f i l e d   f o r  care  frc;u 
September  1, t o  O c t o b e r  1 9 ,  1 3 8 0 .  As t!~e a v a i l a b l e   m e d i c a l  
r e c o r d s   d o c u m e n t   t h e  care  wss c u s t o d i a l   o n   A u g u s t  3 1 ,  1 9 8 0 ,  i 

a l s o   c o n c l u d e   t h e   s u b s e q u e n t  care  CJOU~C?.  similarly be c u s t o d i a l  
a n d   e x c l u d e d   f r o m   c o v e r a g e .  I f u r t h e r   f i n d   t h a t ,   u n d e r   t h e  
c u s t o d i a l  care p r o v i s i o n ,   s k i l l e d   n u r s i n g   s e r v i c e s   u p   t o   o n e  
h o u r   p e r   d a y  a r e  f o u n d   t o   b e   c o v e r e d   f o r   t h o s e   d a y s   i n   w h i c h   t h e  
s k i l l e d   s e r v i c e s   f o r   p e s s a r y   m a i n t e n a n c e  was p r o v i d e d .  
L i k e w i s e ,  I f i n d   p r e s c r i p t i o n   d r u g s   u t i l i z e d   d u r i n g   t h e   p 2 r i o d  
i n  i s s u e  a r e  p a y a b l e   i f   p r o p e r l y   i t e m i z e d   o n  an amended CIIAI.IPUS 
claim. I a i l d i t i o n a l l y   f i n d  t h e  care  t o   h a v e   b e e n   p r o v i d e d   a b o v e  
t h e   a p p r o p r i a t e   l e v e l   a n d   e x c l u c 2 e a   f r o m  CIIN.IPUS c o v e r a g e   f c r  
t h a t   r e a s o n .   ' T h i s   d e c i s i o n  does n o t  irnDly t h a t   t h e   s e r v i c e s  
were n o t   n e c e s s a r y :  it o n l y   m e a n s   t h a t  thr care r e c e i v e d  i s  no t  
t h e   t y p e  of care f o r   w h i c h  !:!IAJlPUS paymer,ts  ciin be ex tcr ,ded .  
I s s u a n c e   o f   t h i s  FIWAL D E C I S I O I J  c o m p l e t e s   t h e   ; i d r n i n i s t r a t i v E  
a p p e a l s   p r o c e s s   u n d e r  SOD 6010.i-R, ,:hapt-r X, c...nd iio f u r t h e r  
a d m i n i s t r a t i v e  appeal i s  . t v z i l a b l e .  

d u r i n g   S e p t e m b e r  1 2 ,  1 9 7 3  t h r o ~ q h  

- 


